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The jnriadictioii of the House of Commons in all matters 
touching the election of their own members has been claimed 
and exercised from very early times (a), and has been recognised 
both by courts of law (&) and by statute (c). Prerlously to 



(a) May's Pari. Pract. 6th ed. p. 54. 
(6) Bernardixton v. Soame, 8 Lev. 39 ; Prideaux v. Morris, 
2 Salk. 502. 
(c) 7 W. 3, c. 7. 
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the 10 Geo. 8, e. 16 (the Grenville Act), petitions against 
nndae elections or returns were determined by the whole House 
of Commons. But by that Act, which was passed in the year 
1 770, and by others on the subject passed subsequently, provisions 
were made for their trial by a Committee of members, selected 
by lot. That method of selection, however, not proring sa- 
tisfactory, was altered in the year 1839 by the passing of the 
2 ft 8 Vict. c. 88, which, with other Acts passed subsequently 
on the subject, the last of which was the 11 fc 12 Yict. e. 98, 
provided for the appointment by the Speaker (subject to the 
disapproval of the House) of a General Committee of Blections, 
consisting of six members, upon whom the responsibility of 
selecting the chairman and other members of an Election Com- 
mittee was imposed. 

Several infringements, however, upon the exclusive jurisdic- 
tion of the House were made from time to time, among which 
may be mentioned the appointment of revising barristers by 
2 Will. 4, c. 45 in the year 1832 ; the giving an appeal from 
their decisions to the Court of Common FleiMB by the 6 Vict. c. 18 
in the year 1843, and the making the decision of such court 
binding upon an Election Committee (see s. 66) ; and, the 
decisions of the House, through the medium of its Committees, 
not having given satis&ction, and it being acknowledged on all 
hands that the tribunal of an Election Committee was not equal 
to cope with the difficult questions of law and fact that arise in 
election inquiries, or with the trained intellects of the bar, who 
practise before them, their juriediction has been at last trans- 
ferred by the 31 & 82 Yict. c. 125, to certain judges of the 
Courts of Common Law, selected as therein mentioned, sub- 
ject to an appeal to the Court of Common Fleas, by which 
court and judges accordingly all questions of undue elections 
or returns will in fature be determined {d). It is important, 
however, to observe that by s. 26 it is provided that, so far as 
the mles of Court to be made in pursuance of the Act do not 
extend, ** the principles, practice, and rules on which Committees 
of the House of Commons have heretofore acted in dealing with 



(d) See ss. 11 and 50. The act is at present only tem- 
porary, viz. for 8 years from its passing (31 July, 1 868), and 
thence to the end of the next session of Parliament, s. 59. 
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election petitions, shall be obeerred, so far ai maj be, bj the 
Court and jadge in the ease of election petitions under this Act." 
The provisiona of the Act mnst now be considered. 

There are four, or perhaps fire, oUtsses of Blection Petitions :— diftibent 

' ^ * ' KIITDB OF. 

1. Those complaining of an undue election (s. 5) (e). This 1 

class, of course, forms the bulk of election petitions, and will 

be considered at length subsequently. 

2. Those complaining of an undue return only (s. 5). Petl- Complain- 

.1 • t « « «% . inff of undue 

tions on this ground are rare at the present day. By the return. 

practice of Election Committees preyionsly to the late Act| 

where a Committee decided upon the merits of the return only, 

without entering into the merits of the election, the member 

unseated had usually the special leare of the House, within 

fourteen days, to petition and try the merits of the deetion, — 

Camterhwry, K. & 0. 131 ; WoAerford^ B. & Aust. 648 ; 

AihJUme^ Ibid. 668. 

C<umarviyiif C. & B. 127, P. h E. 106. — The letuming 
officer, in casting up the poll, had added the tenders to the 
accepted votes, by which the sitting member obtained a ma- 
jority : the Committee amended the return by inserting the 
name of the petitioner in the place of the sitting member, but 
obtained leave for the latter to petition within fourteen days ; 
and he eventually became the sitting member. See 2nd Car' 
norvon, P. & E. 485. 

There is no express provision in the 81 k 82 Vict. c. 125 
for such a ease ; unless the provisions of the 26th section, aiUe^ 
p. 2, may be conmdered to meet it» which is very doubtfuL 
See2)0«<, ch. "Fbaciiob," tit. "Petition against return." 

8. Those complaining of no return. Such petitions are also, ComplHin- 
it need hardly be said, very rare. The 52nd section enacts, refiun. 

(e) A petition oontaiDing an allegation that a return was 
procured *'by illegal and eorrupt means, and by an organised 
system of briberyi" although tlM bribery is not stated to have 
been committed by the sittiDg member, nor the prayer of the 
petition to make void the return, was considered to be an elec- 
tion petition within the 11 & 12 Vict. c. 98 (now repealed). 
3 Hans, cxxiii. 254. Bourke's Pari. Free. 2nd ed. 270. 

b2 
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Din-ERiMT however, that they shall be deemed election petitions within 

1. the Act; ** and the Conrt may make inch order thereon as they 

think expedient for compelling a return to be made, or may 
allow snch petition to be heard by the judge in manner herein- 
before provided with respect to ordinary election petitions.** 



Complain- 
ing of re- 
turning 
officer. 



4. Those complaining of the conduct of the returning officer 
(s. 51). 

There can be no doubt that charges, eg., of partiality and 
corruption, against a returning officer may be inserted in an 
ordinary election petition, for such has been . the constant 
practice, and has been sanctioned by the House of Commons. 
Bee "Law of Elections," p. 285-6, Ransmv. Dundas, 8 B. 
N. C. 178 ; TruemanT, Lambert, 4 M. & 8. 234 ; and the 51st 
section provides that '' where an election petition under this 
Act complains of the conduct of a returning officer (/), such 
returning officer shall, for all the purposes of this Act, except 
the admission of respondents in his place, be deemed to be a 
respondent.'* The jurisdiction of the House of Commons over 
returning officers, as has also been observed ("Law of Elec- 
tions,*' p. 286), does not seem to be taken away by the late 
Act ; the only doubt being, whether a petition complaining 
only of the conduct of the returning officer should be presented 
to the Court of Common Fleas as being an election petition 
within the meaning of the Act, or to the House of Commons. 
It is apprehended, however, that the former would be the 
proper course, at all events in the first instance. And, were the 
Court of Common Fleas to refuse to adjudicate thereon, a petition 
to the House of Commons could be subsequently presented. 



By voters 
to defend 
seat. 



5. It is doubtful if by the common law of Parliament a peti- 
tion by voters to defend a seat would have been received by the 
House ; Bedfordshire, 1 Lud. 826 ; 2nd Ilchester, 2 Peck. 
239 ; unless it alleged some right of election different to that 
which was acted upon at the election ; BridgewcUer, 32 Joum. 
44, 48, 801, a case which cannot now occur. The Grenville 
Act, 10 Geo. 8, c. 16, which was passed previously to the Bed' 



(/) And semble, whether it claims any specific redress against 
him or not. See Jtanton v. DtmdcLS, 8 B. N. C. 123. 
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fordshire and Ilchester oases, only referred to petitions agunst DiFnRBNT 
an ''undae election and return/' The 28 Geo. 8, o. 62, first 



gave power to electors to petition, in case the sitting member, ?^7 ^^^ 
before the day appointed for trial, gare notice of his intention seat 
not to defend his seat (^), and this power is practically con- 
tinued by the present Act. The 9 Geo. 4, c. 22, was the 
first Act which authorised electors to appear in defence of a 
return, together toUh the titting member (see s. 10), and that 
power was continued by the different Acts passed on the subject 
up to and including the 11 k 12 Vict. e. 98 (see s. 19). There 
is no such power in the present Act, 31 k 32 Yict. c. 125 ; and 
many of the provisions, e,g.f those relating to the service of the 
petition, seem inconsistent with any such power. It is doubtful, 
therefore, whether such a petition could now be presented (A). 
By the 4th rule, however, providing that an election petition 
shall conclude with a prayer, one of the instances given is, 
*'that a return may be enforced.'* See post, p. 10. And it 
seems there is no objection to charges against the unsuccessful 
candidate — pro tan^o, therefore, in defence of the seat— being 
united in a petition with charges against the sitting member ; 
Caermarthemikire, 1 Peck. 286. 

An Election Petition must, by sect. 5, be subscribed by : — pabtiks to. 

1. Some person who voted, or had a right to vote, at the 
election to which the petition relates ; or 

2. Some person claiming to have had a right to be returned 
or elected at such election ; or 

3. Some person alleging himself to have been a candidate at 
such election. 

The first class was ''some person who voted, or had a right As voters, 
to vote, at the election.** This must mean those who rightfully 
voted, or whose qualification on the register, whether they voted 
or not, was unimpeachable at the time of the election (i) ; 



(g) See Middlesex, 2 Peck. 388. 

{h) The object of the previous provisions on the subject was 
doubtless to prevent collusion by the sitting members with" 
drawing from the defence of their seat at the trial. 

(t) To obviate any doub^ of this kind, those electors should be 
selected as petitioners who have actually voted, and whose 
right to vote is unimpeachable. 
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PABTiEB TO. otherwise a person who had personated an elector, or who had 
Ab vote». ^ ^^ ^0 qnalification, bnt whose Yote, from not having been 
objected to at the reyision, eoold not be struck off the poll on a 
scrutiny, would be enabled to harass a sitting member, with- 
out haying himself any real or Uwful interest in the matter. 
Luhwn^ W. & Br. 222, yrhioh was decided under the 11 & 12 
Vict c. 98— now repealed. The words of the SI h 32 Vict, 
c. 125, howeyer, are identical See CluUtnham, W. & Br. 63, 
and jHw*, ch. " Praotiob," " Preliminary Objections" (/). 

But it would seem sufficient if one of the petitioners ia 
entitled. See Boston^ 1 Peck. 435; Seaford, 3 Lud. 2; and 
if there are more petitioners than one, .the name of any person 
not entitled to petition may be struck out. Berrfordahirey 1 
Peck. 210. See Bridport, 3 Lud. 157 ; OirenceBter, 16 Joum. 
222 ; Midhvrat, 2 Peck. U6. 

Provided that the statement of the right to petition be sub- 
stantially in compliance with the statutes, and be strictly borne 
out by proof, it seems td be admitted that mere technical accu- 
racy will not be required in any case, the object being rather to 
limit the right of petitioning to those who have an interest in 
the matter than to enforce special-pleading precision in the 
wording of the petition itself. Middlesex, 1 Peck. 294 ; and 
by rule 59 it is provided that *' no proceeding under the 
Parliamentary Elections Act 1868, shaU be defeated by any 
formal objection.*' 

Boston, 1 Peck. 434. — ^The petitioners stated themselves to 
be ''certain persons having a right to vote, &o., for the 
borough of B." It was objected that, as the petitioners only 
daim to Jiave a right to vote, such right may have accrued 
since the election ; or they may have been personally disquali- 
fied at the election, and have regained the franchise since ; 
and, further, that they do not allege themselves to have had a 



(J) Under the statutes previous to the 11 & 12 Vict. c. 98, 
any one '* claiming therein (in his petition) to have had a right 
to vote at the election, &c.," might petition. Even under this 
state of the law Committees allowed the sitting members to 
show that the petitioners had not the right they claimed. See 
North Cheshire, IP. K. & D. 214; Berwick, 30 June, 1820. 
(MS. of late author). Contra Harwich, 1 P. B. & D. 73 ; 
Aylesbury, ibid. 81. 
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right at the last election, bat at the election, vhieli may mean pabttbs to. 
any fatnre one. The Committee, however, decided that the ^ votera. 
petitioners should proceed. Montgomeryf P. & K. 162, aee. 

Drogkeda, K. k 0. 200. — The writ was directed to the 
Bheri£Es of the " town and connty of the town" of D. ; but in 
the petition the petitioners alleged themselves to be electors of 
''the county of the town," who had a right to vote at the 
last election for the said place, and who still have and claim a 
light to vote for members for the said *' town and county of 
a town." The objection was oyerruled. 

Where, however, the looseness of statement was such as to 
render the petition unintelligible, a stricter rule has been acted 
upon. 

Nottingham, G. & B. 197.— This was the ''petition of 
fi. R., of Cheapside, in the city of London, hosier, and J. £., 
of Fore Street, in the said city, gentleman, who are electom 
and persons having a right to vote, and who did vote at the 
last election of members to serve for the taid town and county 
in this present Parliament." It was object that it did not 
appear by the petition that the petitioners were persons having 
a right to vote for Nottingham ; they described themselves as 
persons having a right to vote " for the taid town and 
county;" and there was nothing to which the word "said** 
could refer, except the city of London, in which the petitioners 
were described as residing, there not heing even a marginal 
reference to the town and county of Nottingham. The Com- 
mittee determined that the petitioners should not be allowed to 
proceed. 

It has been made a question whether persons who have voted Hayine 
for a sitting member can afterwards petition against his return. Bitting 
In the JETere/ordf^tre case, 1 Peck. 210, the grounds of the peti- member, 
tion were bribery and treating, by means of tickets distributed 
to the voters ; and the first objection (of three taken) was, that 
the seven petitioners had all voted for the sitting member, after 
they knew of the distribution of the tickets. The Committee 
decided against the petitioners. The ground of that deoision 
is not given, but it seems dear firom the report that it must 
have been founded on the first objection, as the second applied 
to four only of the petitioners, and the third was founded on an 
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As TOten. 



signed the 
return. 



PARTIES TO. offer by the petitioners to withdraw their petition on certain 
terme, which clearly conld not disqualify them from being 
petitioners. 

The same objection has been raised where the petitioner has 
signed the return of the sitting members. Waririckf P. k E. 
537. — The return signed by the petitioner contained the name 
of the member for whom he voted, as well as of the member 
against whom he petitioned. The Committee overruled the 
objection. But, though joint in form, the return is, in &ct, a 
several return of each member. 

In this last case, therefore, the real question did not arise, 
whether a Committee would allow a petitioner to be heard 
against the election of a member for whom he had voted. But, 
if disqualifying facts come to a person's knowledge after he has 
voted, it would seeni strange to estop bim from proceeding by an 
assent previously given in ignorance. 



As candi- 

datea. 



Secondly, the petition may be subscribed "by some person 
claiming to bave had a right to be returned or elected at sach 
election." 

In the case of candidates petitioning, whether claiming a 
right to have been returned or merely alleging themselves to 
have been candidates at the election, even less strictness is re- 
quired in the terms of the statement of the right to petition. 
But in both cases the petitioner must be prepared to prove his 
lawful claim, or that there was no lawful objection to his alleged 
candidateship— on the ground, for instance, of his having been 
convicted by a previous Committee or Judge of a disqualifying 
offence. 

Ifonitonf 3 Lud. 163, 165. — M.*s election having been de- 
clared void by a Committee on the ground of bribery, he stood 
on the vacancy, and, being unsuccessful, petitioned against the 
return of his opponent. It was objected that, as he could not 
legally be a candidate, he could not petition. The Committee 
resolved, " That the said M. was nat eligible to fill the vacancy 
occasioned by the said resolution." He was therefore not per- 
mitted to proceed (k). 



(h) In the Taunt&n case (23 Feb. 1831, MS. of late author), 
the objection that the petitioner could not proceed, because the 
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Thirdly, the petition may be niheoribed '*by lome penon paatiks to. 



alleging himself to have been a candidate at snch election " (I), ^ oandi- 

Penryn, P. & E. 169fi.— The petitioner had refosed to take <lAtea. 
the qnalifioation oath (not now neoeesary) when called npon : 
the Committee held that^ not having complied with the neces- 
sary provisionB to give him the character of a candidate^ he had 
no title to petition. See also Sa/ndwich and OrecU Cfrimibyf 
ibid, ; Boe on Elections (2nd. ed.) 2 yoL 123. Bat a person 
alleging himself to be a candidate is entitled, primd faeU, to 
petition, unless his disqualification is obvions and incontestable; 
Londonderty, W. & Br. 214. 

It is no objection to the petition of electors being proceeded 
with that their candidate is disqualified. Colcheter, 3 Lad. 
166, nnless, ternUe, the petition only daims the seat for the 
candidate on the ground that he had the minority of legal 
votes. 

Petitions most now be presented to the Court of Common 'omM or. 
Pleas, 81 k 32 Vict, c 125^ and the practice is to draw them 
in general terms (see Form, Appendix). The 20th section and 
2nd rule prescribe that an election petition shall contain the 
following statements : — 1. The right of the petitioner to petition 
within section 5 of the Act ; and, 2ndly. The holding and result 
of the election, and, briefly, the facts and grounds relied on to 
sustain the prayer. It must also be divided into paragraphs, 
numbered consecutively, each paragraph confined as far as 
possible to a distinct portion of the subject (riile 3), and must 
conclude with a prayer, e.^., that some person should be de- 



sitting member was prepared to prove bribery against him, was 
overruled. But this, it will be observed, refers to bribery at ike 
election, and not at a former one. 

(Q In Morris v. Burdett, 2 M. & S. 212, a candidate was 
defined by Lord Ellenborough as **a person offering himself to 
the suffrages of the electors;" by Dampier, J., as ** one who 
voluntarily proposes himself, or adopts the proposal of others." 
See MuiUz v. Stv/rgs, 8 M. &; W. 310. By the 31 & 32 Vict, 
c 125, B. 3, the word "candidate" means "any person elected 
to serve in Parliament at an election, and any person who has 
been nominated as, or declared himself, a candidate at an 
election." 

b3 
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lOBM or. elared duly returned or elected, or tbat the election ahonld be 
declared Toid, or that a return may be enforced (rule 4). 

A form of the commencement (m) and conclnBion of a petition 
and of the general method of statement necessary is given by 
B. 20, and rule 5. And the 6th role prescribes that **eTidenoe 
need not be stated in the petition, but the Court or a judge may 
order such particulars as may be necessary to preyent surprise 
and unnecessary expense, and to ensure a fair and effectual trial, 
io the same way as in ordinary proceedings in the Court of 
Common Fleas, and upon such terms as to costs and otherwise 
as may be ordered.** 
What pre- Although no technical form was erer necessary in framing a 

petition to the House of Commons, it was nerertheless requisite 
to state with certainty such facts as were intended to be relied 
on in eridence, in order that the opposite party might have 
notice of the charges against him. Thus it was not competent 
to the petitioner to prove as matter of complaint fisMsts introduced 
into the petition by way of recital only, nor when specific 
charges were made was it competent to enter into evidence of 
charges not alleged. See 2nd Norwichf 8 Lud. 463 ; Middle- 
iftE, 2 Peck. 5 ; 2nd Clitheroe, post, p. 13. 

It is to be observed that by rule 60 **no proceeding under 
the Parliamentary Elections Act 1868 shall be defeated by any 
formal objection ;*' that by the 2nd section of the above Act the 
Court of Common Pleas shall, subject to the provisions of the 
Act, ** have the same powers, jurisdiction, and authority with 
reference to an election petition and the proceedings thereon, as 
it would have if such petition were an ordinary cause within 
their jurisdiction;*' and that by the 29th section, '*on the 
trial of an election petition the judge shall** (subject to the pro- 
visions of the Act) *'have the same powers, jurisdiction, and 
authority, as a judge of cue of the superior courts and as a judge 
of assize and nisi prius,** including, perhaps, the power of 
amending a petition. 

The following cases, however, may still be useful : — 

Petersfieldy 3 DougL 3. — The sitting member was daeribed 
in a petition as high sheriff of the county, but there was no 



(m) See St. Albans, 1 P. E. & D. 279; Galway, W. & 
D. 136. 
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express allegation or complaint of his being ineligible as snoh roRM of. 
■herifT. The petitioner was not permitted to object to his what pre- 
eligibiUty on that gronnd. See Coventry, C. & R. 281. cWonnecos- 

Cixermarthmshire, 1 Feck. 286. — The petition contained a 
charge of partiality against the sheriff, and complained that he 
had appointed several persons to act for him in the different 
booths, ''who behaTed in the most partial, arbitrary, and illegal 
manner.'* This allegation was not considered sufficient to let 
in evidence against the sheriff, that the appointment of depnties 
was wholly illegal (n), the complaint being rather against the 
behaviour of the persons appointed than against the legality of 
their appointment. SoiUhampton, 4 Dougl. 143, cbcc, 

London, 2 Peck. 271.— The petition stated *Hhat the poll 
commenced at 9 o'clock, and closed at 3 o'clock." This was 
considered mere matter of recital, and not a sufficient allegation 
of a complaint, that the poll had not been kept open during the 
hours required by law. See Sudbury, ibid, in notia, 

CricJdade, 4 Dougl. 5^ — It was held safficient to state a 
charge of bribery under the general words, "other undue, cor- 
rupt, and illegal practices," although the words were introduced 
at the end of the petition only. So, under an allegation that 
an election was procured "by bribery, treating, intimidation, 
undue inflaenoe, and other iUegaZ and corrupt means,** evidence 
was allowed of a return corruptly procured under 49 Qeo. 8, 
c. 118 (now repealed), without more specific allegation. Har- 
wich, 2 P. R. & D. 225. But it has been a question whether, 
under the words " bribery and other undue influence," evidence 
of treating can be received. MUboume Port, Phillips, 282. 

Canterbury, Cliff. 354. — The petition prayed " that the elec- 
tion and return might be declared void," and concluded with a 
prayer *^for tuch further relief aa to the Eouae shotUd teem 
meet.** It was contended that these general words would not 
let in evidence to seat the petitioners, the petition not containing 
a direct claim of the seat. Resolved, " That under the allega- 
tions and prayer of the petition, counsel be allowed to go into 
evidence, the result, of which may be to declare the petitioners 
legally elected. But where the petition prayed for the amend- 



(n) This, it need hardly be said, was before the Reform 
Act. (2 W. 4, c. 46.) 
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FORM or. ment of the retam by snbstitntiDg the name of Lieut. -Col. P. 
^yijatpre- for the name of Mr. A. 0*F., bat there was no allegation that 
ciaionneces- the majority for the latter was colourable,' or that any Totes 
were bad and ought to be struck off the poll, the Committee held 
that a scrutiny could not be gone into. Oalioay, W. & D. 137* 
2nd Norvnehf 3 Lud. 455. — A preyious return of H. having 
been avoided on the ground of treating, the present petition 
complained 'Hhat the election of the said H. having been de- 
clared void on the ground of his having violated the Acts of 
Parliament against bribery and entertaining the electors, he was 
thereby, and by the true construction of such Acts, and accord- 
ing to the law and custom of Parliament, rendered incapable to 
represent the city of N. at the said election ; and that the 
petitioner was duly elected, and ought to have been returned, 
as being the only person who offered himself in the room of the 
« said H. ; and that this appears by the writ before stated, which 

expressly commands that some other person shall be elected m 
the room of the said H., and by which the said H. is therefore 
excluded.'' An objection that there was no Charge in the peti- 
tion expressly and directly affecting the sitting member with an 
offence which subjected him to the incapacities contended for 
was overruled. 
In sera- In cases of scrutiny, where the lists delivered, formerly to the 

General Committee, and now under rule 7 to the Master of the 
Court of Common Pleas, and to the respondent or petitioner as 
the case may be, contain a distinct enumeration of the several 
objections to each vote respectively, a more general statement is 
allowable. See post, ch. "SoEUTiHr." 

Rochester^ E. & 0. 96. — The petition stated ''that persons 
disqualified by the provisions of different statutes made for 
securing the freedom of election,'* and *Hhat persons who were 
disqualified and not entitled as voters, had voted." Under 
these allegations, the petitioners were aUowed to prove a voter 
disqualified, as a paid agent or fiagman (o), an objection to that 
effect having been made in the lists of objections. 

So, in the same petition, it being stated that ''persons not 
registered, and others who were neither freemen — or, if freemen, 



(o) See "Law of Elections," p. 189. 
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did not reside within the city, or the distance prescribed by the '<>*'' ^J- 
Act — nor electors otherwise qualified of the said city, under the in scru- 
proYisions of the Reform Act, and who were not entitled to *™*'"' 
▼ote, did vote ;'* an objectio%on the ground of personation, dis- 
tinctly made in the lists, was allowed to be proceeded with 
(ibid. 115). 

DroUwichy ibid, 48. — The petition stated that many persons 
registered as electors had, after the register had been ngned by 
the barrister, and before the election, become disqualified by 
having parted with, and ceased to be possessed of, the property 
in respect of which they were registered, or by the removal of 
their occupation or residence, or otherwise. The petitioner was 
allowed to attack a voter, specifically objected to in the list of 
objections, for having remdved from his occupation after 81st of 
July, but before the lists were signed. 

Tottghal, F. & F. 402. — An objection was made to a free- 
man on the ground of non -residence. The petition contained no 
allegation against non-resident freemen, but stated that the 
I>etitioners would insist on the objections specified in the lists, 
one of which was against non-resident freemen. Objection pro- 
ceeded with. 

Reading^ B. k Aust. 422. — The polling was alleged to have Yuiance. 
taken place on 22nd of June, whereas the 29th was proved to 
have been the day of the poll ; but this was considered not to 
be a fatal variance. 

In the 2nd CUtheroe case, 2 P. K. & D. 278, the petition 
alleging the ineligibility of the sitting members by reason of 
corruption at the former election, stated ** that it was proved 
before the Select Committee" (the first) *'that at the said 
election, &c., the said /. il. had been guilty of corrupt practices." 
The Committee decided that, as this allegation was confined to 
a charge of corrupt practices against A., without any specific 
mention of *' his agents,'* evidence of corrupt treating could not 
be given, unless it were proved to have been committed by A. 
himself f or by an agent with his consent and knowledge. See 
Limerick, W. & D. 237 ; and cmte, p. 10. 

It is scarcely necessary to observe that interlineations should Interlinea- 
be avoided. When an interlineation appears in the petition it ^'^ 
is necessary (unless it be a mere clerical error, Falkirk, W. & D. 
168) to show that it was made before the petition was signed ; 
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FORM OF. Lyme Megit, B. ft Anst. 456. It has neyer been expressly 
decided whether an interlineation made tubsequefUly to the sig- 
nature would yitiate the whole petition. In the SotUhampton 
taid Portarlington cases, P. k K. 220, 238, the petitioners 
abandoned the allegations which had been interlineated, and 
were allowed to proceed. 

RioNATiTRE. Thc petition mnst be signed by all the petitioners ; 31 & 82 
Vict. c. 126, s. 6 and rale 4. This is in accordance with 
the previoos practice of the Honse of Commons, who haye always 
refused to receire petitions '*not signed by the petitioners with 
their own hands, by their names or marks." Resolved, 14th 
Norember, 1689. See Wigcm (6 April, 1714), xtu. Joum. 
541. Stirling (6 May, 1714), xrii. Joum. 618. Wootton 
Bauettf 3 Lad. 157-8. Chambers* Diet, of Elect. Law, p. 
454; or, since the jarisdiction of the House was transferred 
by the Qrenyille Act from the House to an Election Committee, 
(an^Cf p. 2), to proceed with the inquiry in the absence of 
proper signatare. 

In the 27id Harwich case, 1 P. B. ft D. 818, it was held 
that the signature of the petitioners need not be proved before 
the Committee, it seems on the ground that it was then too late 
to take the objection, and that it should have been taken on 
the presentation of the petition to the House. But this deter- 
mination is contrary to the rule laid down in other cases. See 
North Cheshire, 1 P. R. & D. 214. So if fraud or other im- 
proper inflaenoe has been used in obtaining the subscription of 
names to a petition, such a petition, doubtless, would not be 
proceeded with. See post, ch. ''Praoticb," tit. "Preliminary 
Objections.*' 

Where the petitioners, at the time of the signature of the 
petition, signed a cotemporaneous notice of withdrawal, which 
they intrusted, with the petition, to their solicitor, it was held 
that such a proceeding did not prevent the signature from being 
a bond fide one, and sufficient within the Act; Lisbum^ W. ft 
Br. 224. 

By another resolution, passed June 2, 1774, the House re- 
solved, ** That it is highly unwarrantable, and a breach of the 
privileges of this House, for any person to set the name of any 
other person to any petition presented to this House.*' See 
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Aylesbury, June 17, 1851. If mgnatnres are stated to be hokaturx. 
attached to a petition "by antbority,** each names are eon- 
sidered nnll and Toid, and may be strack oat ; bat this does 
not render the other signatures attached to the petition illegaL 
Bonrke*B Pari. Prec., 2nd ed. 301. 

By the practice of the Honse of Commons, prcTioosly to the phsbkhta- 
passing of the Parliamentary Blections Act 1868, the time for ^^^' 
presenting petitions was within fonrteen days afber the return 
was brought in, and this was considered to mean the original 
return made by the returning officer ; for where, on a petition, 
the sitting member was unseated, and the petitioner, Mr. H., 
declared by a resolution of the Committee duly elected, it was 
held that a petition could not be presented within fonrteen days 
after this resolution seating Mr. H. was come to. 2nd Peter* 
horoughj 2 P. R. & D. 295, n. And the practice of Parliament 
was strict in this respect. 1 Dougl. 84 (Introd.) Wegt Olath 
cesterahire (6 Dec. 1852) ; Bourke*s Pari Preo., 2nd ed. 278, 
although where the fourteen days expired during an adjourn- 
ment, petitions were allowed to be presented on the first day 
after such adjouinment. Seafcrd, 1 Peck. (Introd,\ 28; 38 
Joum. 163. Northampton, 1 Dougl. 82 ; 8 Joum. 394. Ace. 
Newcastle, 36 Joum. 826. Helleston, 38 Joum. 880 ; Ihwn' 
Um, 40 Joum. 445. KirhwaU, 41 Joum. 610; Flinty 52 
Joum. 150. Lisieard, 2 Peck. 334. 

By the 6th section of the above Act, the petition shall be pre- when made, 
sented within twenty-one days after the returti has been made 
to the Clerk of the Crown in Chancery in England, unless it 
question the return or election upon an allegation of cormpt 
practices, and specifically alleges a payment of money or other 
reward to have been made by any member, or on his account, 
or with his privity, since the time of such return, in pursuance 
or in furtherance of such corrupt practices, in which case the 
petition may be presented at any time within twenty-eight days 
after the date of such payment (p). 

The presentation must be ''within ** twenty-one days. Thus, 

(p) This case was formerly met by a sessional order of the 
House of Commons to the above effect. See Durham, B. k 
Am. 201. 2nd Athlone, ibid, 225. 
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FBEBifHTA" if tbe return be made say on Wednesday, tbe last day for tbe 
"^'^^ presentation of a petition would, aemhUf be that day three weeks. 



When made, ie., exdading the day of the presentation from the computation. 
letter T, Garland, 15 Ves. 248 ; Hardy t, Ryle^ .9 B. & 0, 
603 ; for it seems impossible to answer Lord Kenyon's test in 
Ex parte Fallon^ 5 T. B. 286, where he says, ''Suppose the 
direction of the Act had been to enrol the memorial within one 
day after the granting of the annuity, could it be pretended that 
that meant the aame day on which the act was done ! If not, 
neither can it be construed inclusively where a greater number 
of days is allowed.'* It is to be obserred, howeyer, that the 
49th section enacts that, '4n reckoning time for the purposes 
of this Act, Sunday, Christmas-Day, Good-Friday, and any day 
set apart for a public fast or public thanksgiving, shall be ex- 
cluded." These words certainly seem very general ; it is doubt- 
ful, however, whether they refer to intermediate Sundays (which 
would in the above case give till the Saturday three weeks to 
present 'the petition), or only to cases where such Sunday or 
other diet non falls on the last of the twenty-one days. 

How made. The presentation is made by delivering the petition at the 
office of the Master (nominated by the Chief Justice of the 
Common Fleas), who will give a receipt for the same (s. 6 and 
rule 1) ; and with it must be left a copy, to be sent by the 
Master to the Betarning Officer (s. 7 and rules 1 & 12). With 
the petition must also be left a writing, giving the name and 
address of some attorney or agent entitled to practise in oases 
of Election Petitions {q\ whom the petitioners authorise to act 
as their agent, or stating that they act for themselves, and in 
either case giving an address within three miles of the General 
Fost-Office, at which notices may be left (rules 9 and 59). If 
no such writing be left, notices, &c., may be given by sticking 
up the same in the Master^s Office (rule 9). 



(g) By the 57th section, any person entitled at the passing 
of this Act to practise as an agent according to the principles, 
practice^ and rules of the House of Commons, in cases of 
Election Petitions, may practise as an agent under the new Act ; 
see rule 58. But his name must first be entered on the roll, 
s. 57, kept by the Master (see rules 56 and 57). And he will 
be subject to the jurisdiction of the Court, as if he were an 
attorney of the same ; s. 57, and rule 56. 
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Within fire days from tbe presentatioii of the petitioB, sntyici. 
excluding the day of presentation (rule 13), notice of the pre- 
sentation of the petition, and of the nature of the proposed 
security (if security has been given), or of payment into the Bank 
of England pursuant to rule 16 (if that has been made), — and of 
course one of these two courses must be adopted, preTions to 
service, — ^accompanied with a copy of the petition, must be served 
on the respondent. Such service must be personal (s. 21, and 
rule 14), unless the respondent has left an address, or the name 
and address of an agent authorised to act for him, at the 
Master's Office, pursuant to rule 10, in which case service may 
be made on the agent^ or by posting the copy petition with the 
notice of presentation, and of the nature of the proposed secu- 
rity, in a registered letter, to the address given (r). 

In case service cannot be efifected, application may be made 
to a judge within five days after the presentation of the petition 
on an affidavit, showing what has been done, including, when 
practicable, service upon the agent for election expenses, and if 
the judge is satisfied that all reasonable e£fort has been made, he 
may order that what has been done shall be safficient^ subject 
to such conditions as he may think reasonable (rule 14). In 
case of evasion of service^ he may order the sticking up of a 
notice in the Master's Office to be sufficient (rule 15). 

At the time of the presentation of the petition, or within saouRmr 
three days afterwards, security to the amount of £1000 must '^'^ *^'"- 
be given on behalf of the petitioner or petitioners (s) for the pay- 
ment of costs, &;c., either to his own witnesses or to the re- 
spondent, and such security may be given either by payment of 
the requisite amount into the Bank of England, in the manner 
prescribed by rule 16, in which case a bank receipt or certifi- 
cate must be forthwith left at the Master's Office (t), or by a 
recognisance entered into by sureties (not exceeding four) ; or 

(r) The address can be ascertained at the Master's office. 
See rale 11. 

(«) Under the 9 G. 4, c. 22, the petitioners themselves 
entered into the recognisance. See Eanson v. DuncUu, 8 B. 
N. C. 123. This cannot now be done, per Willes, J., at Cham- 
bers, 21 Dec. 1868. If objected to, however, the objection is 
curable by a deposit of money under rule 26, ibid, 

(t) Of these receipts an entry is to be made by the Master in a 
book open to the inspection of all parties concerned. Rule 17' 
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SECURITY _partly in one way and partly in the other (s. 6). It was held by 
1 WilleSy J., at chambers (21 Dec. 1868), that one surety was 



snfficient^ one being a nomber not exceeding four, and also, 
that, in case of one petition against two sitting members, security 
to the amount of £1000 only was sufficient, although the 22nd 
section enacts, that ''for all the purposes of the Act such a 
petition shall be deemed to be a separate petition against each 
respondent "(tt). See Tr%t^^ 75 Journ. 243. 

REcoGNi- A form of recognisance, which is very nearly identical with 

that which was giren in the schedule to the 11 & 12 Vict. o. 

98, is giyen in rule 19 (see post, Appendix). It is required to 
contain the name and usual place of abode of each surety, with 
such sufficient description as shall enable him to be found or 
ascertained {Ibid.), and may be either in one or seyeral deeds 
as convenient (rule 18). When acknowledged, which it may be 
before a judge at chambers, the Master in town (v), or a Jus- 
tice of the Peace in the country (to) (Ibid.), it must be forth- 
with left at the Master's office (rule 20) (x) ; and with it 
should be left an affidavit of the sufficiency of the surety or 
sureties sworn by each surety before a Justice of the Peace (to), 
or a person authorised to take affidavits in the Court of Common 
Pleas; rule 28; which gives the form of an affidavit ; otherwise 
the petitioner will have to pay the costs of any objection to the 
sufficiency of the sureties, whether he succeed on the objection 
or not. (I^id.) 



(u) An appeal is understood Jbo be pending against this 
decision. 

(v) Semhle, the Master of the Common Pleas appointed by 
the Chief Justice. See rule 1. 

(w) The justice should, it seems, have jurisdiction in the 
place where the affidavit is made, or it will be invalid ; (7aer- 
narvon, B. & Aust. 552. But it would seem that in case of 
an objection on that ground it may be shown by parol evidence 
that he had in fact jurisdiction, though, on the ^mc of the affi- 
davit it would appear that he had not. AtTdone, 2 P. B. & 
D. 191. 

(x) The 11 & 12 Vict. c. 89, s. 106, provided that it need 
not be stamped. There is no similar provision in the late Act, 
and it seems it should be. An objection, however, made on 
that ground was overruled by Willes, J., at chambers (21 Dec. 
1868), on the petitioner undertaking to stamp it, if ordered, 
or if any competent Court should hold a stamp necessary. 
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The respondent has fiye days from the senrice of the notice biooovi- 
of pi'esentation of the petition upon him, exclusiTe of the day bamos. 



of service, to object to the recognisance (s. 8 and mle 21). S^"^^!^ 
The objection must be in writing (y), and mnst state the ground* 
of objection, e.g.f that the surety or sureties (specifying which) 
are insufficient, or that a surety is dead, or cannot be found or 
ascertained from the want of a sufficient description in the 
recognisance, or that a person named in the recognisance, i.e. 
the surety, has not duly acknowledged the same (s. 8 and rule 
22), or (semhU) that the recognisance itself is inyalid (see C7aer- 
narvonf supra)» 

The objections are heard by the Master (z) on summons, sub- 
ject to appeal within fiye days to a judge (rule 23), and either 
upon affidavit or oral eyidence^ as the Master or judge think 
fit (rule 24). If the security is decided to be sufficient, upon 
an order made to that effect, or if the time for objecting has 
expbred, the petition is at issue (rule 25). If the security be 
held insufficient, the petitioner has fiye days, excluslye of the 
date of the order, to remove the objection by depositing in the 
Bank of England, in the manner mentioned in rule 16, such a 
sum as the Master or judge declares to be requisite (rule 26 and 
8. 9), and on such deposit being made the petition is at issue 
(a. 9). If the deposit be not made, ''no further proceedings 
shall be had on the petition." {Ibid.) (a). 

The Master (2) makes out a list of all the petitions that are 
at issue, called ''The Election List," placing the petitions in 
the order in which they were presented, and adding thereto the 
names of the petitioners and respondents, and the addresses to 
which notices may be sent, if any. Of this list a copy is to be 
kept at his office open to inspection, and the petitions will be 
tried, as far as possible, in the order in which they stand on 
this list (s. 10 and rule 80). Where more than one petition is 
presented relating to the same election they are bracketed 
together, and their place in the election list is determined by 
the date of the presentation of the last. 

The estreating of the recognisance is provided for by s. 42: — Estreat of 

iy) Semble, signed by the respondent or his agent. 

{») See note (v), 8v^a, As to the costs of the hearing see 
post, p. 27. 

(a) This is in accordance with the previous law. Bourke*s 
Pari. Pree. (2nd ed.), p. 270. 
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BEooom- 

8ANCE. 

Estreat of. 



''If any petitioner in an election petition presented nnder 
this act neglect or refuse for the space of six months after 
demand to pay to any person summoned as a witness on his 
behalf, or to the respondent, any sum certified to be dne to him 
for his oosts, charges, and expenses, and if such neglect or 
refusal be, within one year after such demand, proTed to the 
satis&otion of the court of elections, in every such case erery 
person who has entered into a recognisance relating to such 
petition under the proyisions of this Act shall be held to have 
made default in his said recognisance^ and the prescribed officer 
shall thereupon certify such recognisance to be forfeited, and 
the same shall be dealt with in England in manner provided hy 
the Act of the third year of the reign of king George the 
Fourth, chapter 46, and in Ireland in manner provided by 
< The Fines Act (Ireland),* 1851." 



WTTH- 
DUAWAL {b). 



Great jealousy existed formerly as to the withdrawing peti- 
tions (see Middlesex, Glanv. 117). And several Acts have 
been passed (c) forbidding such withdrawal, except in certain 
cases. Under the 11 & 12 Vict. c. 98 and several preceding 
statutes, petitions might be withdrawn on payment of the costs 
incurred by the sitting member (see s. 8). But this power was 
not considered satisfactory (see Dungartxm, 2 P. E. k D. 315 
—16). 

A petition may now be withdrawn by leave of the Court or 
judge, s. 35, for which the following provisions are made. Notice 
of the application to withdraw must be in writing, signed by the 
petitioners or their agent {d), and must state the grounds for 



(b) The withdrawal of a petition charging bribery for a 
pecuniary consideration is illegalat common law. See Coppock 
V. BovHT, 4 M. & W. 361. * 

(c) See 28 Geo. 3, c 52. 

{d) In the LUhum case, 8 May^ 1863, Print, Min., the 
petitioners presented a petition to the House, alleging that they 
had signed the notice of withdrawal of their petition to the 
Speaker in ignorance o^ its contents, and that they had been 
inveigled into so doing by a Mr. M'O. The evidence on this 
point was contradictory ; but it appeared, at all events, that 
within a day after its signature, they personally demanded it 
back from Mr. M'O., who refused to part with it ; that they 
then executed a disclaimer of the notice (which was lodged with 
the Speaker before the notice of withdrawal itself was presented 
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BQcb proposal; rnle 45; by -which a form of application is 
giren. The notice mnit be left at the Maater^s office (mle 
46), and a copy given to the respondent and returning officer, 
who mnst publish it in at least one newspaper circulating in 
the county or borough ; rule 47 ; which gives a form of notice. 
Withiii five days after such publication any person who might 
originally have been a petitioner may give notice in writing to the 
Ufaster of his intention to apply at the hearing of the application 
to be substituted for the petitioner (s. 35, and rule 48). But he 
xnay apply at the hearing, whether he has given such notice or 
not (ibid.). The application will be heard before the Court or 
a jadge (as the judge may think advisable), and notice of the 
time and place of hearing, which loausi not be less than a week 
after notice of the application, will be given to any person who 
lias given notice of his intention to apply to be substituted as peti- 
tioner^ and also in any other way the judge may direct (rule 49) . 

On the hearing of the application, which cannot be made 
till after the prescribed notice has been given in the county or 
borough, the judge may substitute the applicant as petitioner, 
and may also, if the proposed withdrawal is, in the opinion of 
the Court, induced by any corrupt bargain, order the original 
security given by the petitioner to remain, otherwise fresh 
seourity must be given as in the case of an original petition ; 
B. 35. If the withdrawal be, in the opinion of the Courts the 
result of any corrupt arrangement, or in consideration of the 
withdrawal of any other petition, the circumstances are to be 
reported by the judge to the speaker ; s. 86. 

It seems very doubtful, whether under these provisions the 
judge could refuse leave to withdraw a petition. The intention 
of the Act seems only, that the circumstances should be 
thoroughly sifted. 

A petition against a double return, if the member petitioned In cases of 
against has given notice of his intention not to oppose the peti- turn {ey^ 

to him), and that» on the following day, they gave Mr. M'C, by 
their attorney, a formal notice to re-deliver it to them. Und^ 
these circumstances the General Committee of Elections (to 
whom their petition was referred) decided that there was no 
withdrawal of the petition within the meaning of the Election 
Petitions Act, 11 k 12 Vict. c. 98. 

(e) In the case of a double return, neither member can vote 
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By one of 
two peti- 
tioners. 



tton ; see rale 52 ; and no other person has been admitted to 
defend the return, may be vithdrawn by a notice addressed 
to the prescribed officer (see s. 27), provided no petition has 
been presented against the return of the other member returned 
on such double return (s« 40). See Montgomery^ 103 Jonm. 
218. And, upon the prescribed officer reporting such with- 
drawal to the Speaker, the Speaker will give the necessary 
directions for the amendment of the return (s. 40). 

In case of a petition by electors one cannot withdraw the 
petition without the consent of the other ; s. 35. In the A thlone 
case, B. & Aust. 662, it was held that, although one of two peti- 
tioners had given notice to the Speaker of his intention to with- 
draw, the other petitioner had still a locus atcmdif and was 
entitled to proceed with his case. 



BEINSTATIS- 
MENT. 



A question has arisen whether a petition, having once been 
withdrawn, can be reinstated. 

Norwich (1853), Print. Min. — In this case the agent who 
had charge of the petition withdi-ew it, not from any corrupt 
motive, but on a misunderstanding of instructions received 
from the solicitor in the country. The petitioners consequently 
presented a special petition to the House, who appointed a 
Select Committee to inquire into the circumstances of the case. 
They reported (inter alia)— 

** That, for the foregoing reasons, the complaints of the peti- 
tioners that they are aggrieved by the withdrawal of the petition 
are not altogether unfounded ; but, as your Committee can 
find no precedent to guide their opinion, your Committee must 
leave it to the House to determine whether it possesses the 
power of complying with the prayer of the petitioners." 

The same course substantially was adopted in the Pontefract 
case, 12th Aug., 1859, Print, Min,, where an election petition was 
withdrawn upon an agreement, somewhat ambiguously worded, 
to refer the matters in dispute to a third person, but where, each 



till the right is determined. May's ''Law and Practice of 
Parliament" (6th ed.), p. 603. Each party therefore returned, 
and intending to contest the right to the seat, should petition 
against all the others. Truro, 75 Journ. 243. See Knares- 
borough, 2 P. R. & D. 210. 
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party interpretmg the agreemeot in the sense most fAvonrable 
to himself the reference consequently fell to the ground. 

By the death of a sole petitioner or the sorvivor of lereral abatement. 
petitioners a petition abates (s. 37), which is in aocoidanoe with By death of 
the preyioas law ; 1 Peck. Introd. xzii. in notit. That section, petitioner, 
however, proyides that, the requisite notice of snch abatement 
having been given in the county or borough to which the petition 
relates " by the party or person interested in the same manner 
as notice to withdraw a petition ** (rule 50), any person '* who 
might have been a petitioner in respect of the election to which 
the petition relates," may within one calendar month or such 
further time as the Court or a judge may allow (rule 50), apply 
to the Court or a judge to be substituted as a petitioner, and on 
the same security being given as in the case of a new petition 
such substitution may be made (/). It is apprehended that this 
section would meet the case of a petitioner dying during the 
hearing as well as previously. If one of two or more petitioners 
die, the petition would not^ it seenu, abate, Lostwithid, 16 
Joum. 222. 

If a petitioner after the presentation of the petition be sum- 
moned to the House of Lords, be made a judge, or otherwise 
disqualified from sitting in the House of Commons, any petition 
which claimed the seat for him, as petitioning candidate, must, 
it seems, at least as to that part of it, fall to the ground. See 
Belfast, B. & Aust. 654. 

In the case of a mtting member dying, becoming a peer, or if By death of 
the House of Commons has resolved that his seat is vacant, the or other- 
S8th section and 51st rule provide, that, notice having been '*^^^* 
given in the county or borough to which the petition relates 
(which notice may be given by any person entitled to be a 
petitioner by publishing the same in at least one newspaper 
circulating therein, and by leaving a copy with the returning 
officer and also with the Master), any person or persons, not 
exceeding three, who might have been petitioners originally, may 
within ten days after such notice or within such further time as 



(/) This case was not provided for under the former law. 
See Callington, 33 Joum. 481, 1 Lud. 453. 
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ABAtaMEVT. the Court or judge may allow (mle 54), apply to the Court or a 
By death oF ju<^0 ^ ^ admitted to oppose the petition, either with the 

respondent respondent, if there be one, or in his place. 

or Obber'* 

wise. If the respondent decline to defend his seat (see s. 38), he mnst 

leave notice thereof in writing, signed by him, at the office of the 
Master six days before the day appointed for trial, exclusive of 
the day of leaving the notice (rule 62), of which notice the 
Master will post a copy to the petitioner or his agent, and also 
to the returning officer, who must publish the same {g). And 
any person or persons not exceeding three, who might have been 
^ petitioners originally, may apply to be substituted as respondents 

in the manner and within the period above stated (s. 88). The 
publication of the above-mentioned notices would seem to operate 
as a stay of proceedings. By the 39th section a respondent who 
has given notice as above of his intention not to defend his seat^ 
is not to appear or act as a party against the petition, nor can 
he sit or vote in the House till the petition is decided (h). 

It is to be observed that the 38th section only applies to the 
above events happening " before the trial.** And the Act makes 
no provision for the substitution of electors in the event of the 
respondent dying, becoming a peer, &c., &c., during the trial. 
In the DMin case, F. & F. 151, one of the slttbg members 
petitioned against died during the hearing, and the Committee 
• refused an application made to them to adjourn, to enable 
voters to appear to defend the seat, and decided to proceed 
with the investigation. In the case of East Retfordy Glanv. 
128, there were two petitions — one charging a void election 
of Mr. D., and misconduct of the town clerk ; the other com- 
plaining of undue practices in seeking to disturb the election of 
Mr. D. , and procure the return of Sir E. W. Before the hearing, 
Mr. D. died ; and it was agreed that, as there was no claim of 
the seat from Sir E. W., there must, by Mr. D.'s death, whether 
his election were void or not, be a new election ; bat the Com- 
mittee heard the complaints of the misconduct of the several 



ig) The fact of the notice having been given must also be 
reported by the Court or judge to the Speaker of the House of 
Commons, s. 39. 

{h) See Wigan, B. & Am. 788. This is substantially a re- 
enactment of 11 & 12 Vict. c. 98, s. 20. 
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l>artie8, and their report of the nme was approred hy the akatimbot. 
Houae ; for miacondact at an eleotion is a oontempt, whether By death of 
the election be good or not. roepondent. 

There can be little doubt, therefore, that the trial would in 
such a case proceed, and at in the eyent of the oppoeition eeaaing 
on the death of the respondent, as it probably would, a petl* 
tioner who claimed the seat might establiBh hii claim, although 
if opposed he might not have done so, it is a consideration of 
some importance whether a petition by electors in support of the 
return can then be presented. It would seem not. See Middle^ 
jex, 1 Peck. Introd. 21 ; Bedfordshire, 40 Joum. 99, 1 Lud. 826 ; 
although in the case of BridgewUer, 82 Joum. 44, 48, 301, 
such a petition seems to hare been taken into consideration by 
the House, see poet, p. 40, 

The trial of an election petition now takes place before a judge trial. 
of one of the superior Courts of common law, selected as pro* 
Tided by the Act (s. 11) sitting in open court without a jury, 
(Ihid.\ and with the jurisdiction and powers mentioned, awtt, 
p. 10 (t), unless the petition, as in cases of disqualification, 
raises a question of law, in which case a special case may be 
stated for the opinion of the Court of Common Pleas, whose 
decision is final. Tbid, and rule 88. In a simiUr way any 
qnestion of law as to the admissibility of eyidence or otherwise, 
which arises at the trial, may be reserved for the decision of 
the Court (s. 12). 

The trial takes place in the county or borough to which the Where held, 
petition reUtes, unless special circumstances exist which render 
a trial elsewhere desirable (s. 11), It is to proceed de die in 
diem, (rule 36), and is not to be stopped by the respondent's 
acceptance of an office of profit under the Crown (s. 18), nor by 
the prorogation of Parliament (s. 19). In the event of the 
judge being disabled by illness or otherwise, the trial may be 
recommenced and concluded before another judge (rule 86). 

Notice of trial is given fifteen days previously (s. 11 and rule 81) Notice fA{h), 
by the Master sticking up notice in his ofiice and sending a copy 



(t) The Court is a Court of Becord. See s. 29, and rule 38* 
(X:) A form of notice is given by rule 83, 

Q 
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TRIAL. of sncb notice by post to the petitioner, to tbe respondent, and 
also to the retarning officer, who is to publish the same (rnle 31 ); 
bat the notice is not to be vitiated by the miscarriage of the copy 
(rule 82). The commencement of the trial, howeyer, may be 
postponed by order of a jndge (rale 34), and in the event of 
the judge not haying arrived at the time appointed for trial, 
the trial is ipso facto adjoarned till his arrival (rule 35). 



COSTS. 



General, of 
petition. 



Before the year 1788 there was no legislative provision for 
costs. However, the power of giving costs with a view of pro- 
tecting its members in cases of groundless petitions, though 
perhaps not frequently exercised, seems to have been coeval 
with the earliest exercise of jurisdiction by the House of Com- 
mons over elections and returns. SeeOloneesterahire, a.]>. 1624, 
1 Joum. 759; Southwarky a.d. 1695, 11 Joum. 871, 1 Dougl. 
165 ; TotneSf 11 Joum. 490. In the year 1700 a resolution 
was first passed on the subject (see Journ. 13 Feb., 1700, 13 
Joum. 326), and renewed in every subsequent session (see 
Southvmrkf 82 Joum. 813'; AhingdoUy 38 Joum. 206) till the 
passing of the 28 Geo. 3, o. 52, by which legislative provision 
for costs was first made. 

The 41st section provides that "all costs, charges, and ex- 
penses of and incidental to the presentation of a petition under 
this Act, and to the proceedings consequent thereon, with the 
exception of such costs, charges, and expenses as are by this 
Act otherwise provided for, shall be defrayed by the parties to 
the petition (Q in such manner and in such proi>ortion8 as the 
Court or judge, may determine (m), regard being had to the dia- 
allowance of any costs, charges, or expenses which may, in the 
opinion of the Court or judge, have been caused by vexations 
conduct, unfounded allegations, or unfounded objections on the 
part either of the petitioner or the respondent, and regard being 
had to the discouragement of any needless expense by throwing 
the burden of defraying the same on the parties by whom it has 



{I) See Gordon v. Oumey, 2 Cr. & J. 614, 9 Bingh. 37 ; 
Fector v. Beacon, 5 B. N. C, 313, F. & F. 682». 

(m) As to costs of particulars of complaint^ see ante, p. 10 ; 
of witnesses, po8t, p. 36, vn notU, 
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been caased, wliether such parties are or not on the whole buo- costs. ^ 
cessful." — 

The costs ''otherwise proyided for," are, — 1. The expenses of in partlcup 
the jadge, and of his reception by the sheriff or mayor at the ^ *****' 
place of trial, and of any witness which he may think fit to call 
and himself examine nnder sect. 32, which are paid by the 
Treasury (ss. 28, 30 & 34). 2. The respondent's costs, in ease the 
petition is withdrawn, which '* thall** be paid by the petitioner 
(s. 85). 8. The costs of the publication of anything required 
to be published by the returning officer, which must {semhle) 
nnder the 12th rule be paid in the first instance by the peti** 
tioner, though, as they form part of the general costs of the 
petition (Ibid,) he may, if he succeed, hare them subsequently 
repaid to him. 4. The costs of any objections to the recog- 
nisance which are in the discretion of the Master or judge 
(rule 27) (n-), (see onto, p. 19). 

The costs are taxed by the Master, or any other Master at Taxation of 
his request (rule 55), on the same principles as costs between 
attorney and client in the Oonrt of Chancery (s. 41), and ** may 
be recovered by execution issued upon the rule of Court ordering 
them to be paid,'* or, if payable by judge's order, by making 
the order a rule of Court and issuing execution thereon in the 
ordinary way (mle 55) (o). In case of two sets of petitioners 
it was held (under the 28 Geo. 8, c. 52) that there could not 
be a joint taxation (Strctchey t. Turley, 7 East, 507), for one 
person might petition on one ground and one on another, which 
might make the greatest difference in the costs of those who 
opposed them (p). 

The mle as to the costs of petitions if withdrawn can hardly If petition 
apply to the case of no evidence being offered on the case coming at hearing, 
on for ti-ial, as the requisite notice could not be given under 
sect. 85, cmte, p. 20. It can hardly be doubted, however, 



(n) If no order is made they form part of the - general costs. 
lUd, An order made by the Master is of the same force as 
one made by a judge. £iQe 29. 

(o) If there is any money in the Bank of England available 
for the purpose, an order of the Chief Justice of the Common 
Pleas is requisite. Ibid. 

(p) And see Feeiar v. Beacon, 5 B. N. C. 818. 

o2 
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COBTft. 



If petition 
abandoned 
during 
hearing. 



that in such a ease the petitioner vonld be ordered by the 
judge to pay costs, unless perhaps the petition was defeated on 
a preliminary objection, e.^.^that the poll-books could not be 
produced in consequence of an unavoidable accident. See Nttory^ 
infra. In the cases decided by Election Committees before the 
year 1839 (in which year the withdrawal of petitions was first 
permitted by law), committees usually gave costs in such a 
case, by reporting the petition to be frivolous and vexatloiis. 
IlcheOer, 2 Peck. 274; Midhtirtt,. Ibid. 146; Bodmin, 2 
Fi-aser, 236 ; sometimes even, although not pressed for, Bishops 
Castle, 2 Peck. 469 {q), unless the petitioner had given the 
earliest possible notice of his intention not to proceed further, 
Portarlingtonf P. & E. 241, in notis, which would be equi« 
valent in the present practice to an application to withdraw the 
petition, as to which, however, special provision is now made, 
as mentioned above. In a case since 1839 where no evidence 
was offered costs were given. Rochester, 2 P. B. & D. 844. 

In the case of petitions abandoned during the hearing 
it cannot be donbted that as a rule the respondents will get 
their costs. The following cases, however, may still be ase« 
ful:— 

Lancaster, 0. k D. 196. — On the second day of the Com- 
mittee's sitting, counsel stated that want of money rendered it 
impossible for the petitioners to proceed. The Committee 
reported that the petition ?ras frivolous and vexatious. So 
also, where a case was abandoned, the evidence being insuffi- 
cient to establish the charges in the petition. BoUon, 2 P. R. & 
D. 222. So where the case was abandoned, the evidence pro* 
posed to be given being held inadmissible, or shown to be nn« 
worthy of credit, petitions have been reported frivolous and 
vexatious. Sutherland, 2 Eraser, 167 ; Londmderry, P. & K, 
277. Contra, where the case was abandoned because the first 
step — ^namely, the authenticity of the poll- books— could not be 
proved, from the impossibility of procuring the returning 
officer's attendance on account of illness, Newry, F. k F. 577, 
or where, in consequence of the refusal of the Committee to 
adjourn in order to obtain the evidence of witnesses who had 



{q) And see OuiUfford, 2 P. B. & D. 113. 
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abKsonded, it becftme nflelea for the petitioner to proeeed. £er' oovn. 
wickl W. k Br. 283. 

Where the petition contained, amongst other things, charges Of portdcu- 
of bribery and treating against the sitting member, bnt these abandoiSS 
were abandoned at the hearing, the Gommittee resol?ed that the 
allegations in question had been made withoat reasonable or 
probable groand, and ordered the petitioner to pay the costs 
incurred in relation thereto. Rye^ 1 P. B. &D. 116. In this 
case the petition succeeded, but on another ground. In the 
Bridgnorth case, 2 P. B. & D. 24, where the general charge 
failed, the costs of particular, cases were allowed. But in the 
Bewdley case^ 1 P. B. & D. 67, where a general charge of bri- 
bery was established against the sitting member, the Committee 
refused to grant costs of particular cases which fiuled or were 
abandoned. 

Where a petitioner has persisted in a case in which the law Where 
is dearly against him, Committees have reported the petition ground for 
to be fnyolous and yezatious. Eatt Qrinttead, 1 Peck. 334; petitioniiigii 
MaidttoMf F. k F. 671. And see EoehesUr, C. k D. 229 ; 
Lambeik, W. k D. 134. HowcTer, generally speaking, the 
mere failure to substantiate in fact or law the allegations made 
by the petition has not of itself been considered sufficient to 
warrant a report that a petition is firivolous or vexatious, if 
there was reasonable or probable cause for petitioning {South* 
ampton^ 2 P. B. & D. 57), or a primd fade case has been 
made on the hearing {Bridgnorth, ibid, 25 ; Peterborough, W. 
k Br. 160), in which case the petitioner preyed corruption, but 
&iled in proving agency ; Clare County, ibid, 205 ; Great 
Grimby, ibid, 220. See Olouceder, W. k D. 191, where, 
although the Committee resolved that the evidence in support 
of the petition was of the most unsatis&ctory nature, yet they 
refused to dedare the petition frivolous or vexatious. 

However, where a petition was *' presented chiefly with a 
view of inducing other persons to withdraw a petition presented 
^nst the return of T. S. W." (the sittmg member), it was 
held friyolous and vexatious. Maldon, W. k D. 165. And in 
the New Ross case, 2 P. B. & D. 199, the petition alleged that 
the sitting member had instigated individuals and mobs, so as 
to prevent the free exercise of the franchise by many electors, 
and had caused electors to be kidnapped, &c., so as to force 
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oosn. them to rote for him, and, the facts proved not sahstantiating 
" "" these allegations, the costs incurred by the sitting member in 

eonseqnence of them were ordered to be paid by the peti- 
tioner. 

A petition may be declared to be friToloos or yexa- 
tiooB as against one sitting member. Plymouth^ 2 P. B. 
k D. 240. 

If returning g^g^ under the former law it was held that a returning 
officer com- ** 

plained of. officer, charged with partiality and corraption, and who ap- 
peared before the Committee when the petition was taken into 
consideration, was entitled to claim costs. Tewke$bury, 1 Peck. 
146 ; and see Boat Orinttead, 1 Peck. 335, London, 2 Peck. 
268 (r). And the 51st section now provides that when a re- 
tnming officer is complained of in the petition he shall, for all 
the purposes of the Act, except the admission of respondents in 
his place, be deemed to be a respondent. 
Where op- "* Where the sitting member admitted that illegal practices had 
^mh<^wn. ^^^^ carried on, and consented to have his election declared 
Yoid, the opposition was not declared to be friyoloas and yexa- 
tious. Derby, 1 P. B. & D. 104. In this case, however, the peti- 
tion charged bribery against the sitting member personally, which 
had been disproved. Even where the sitting member abandoned 
his defence on the second day, and bribery by himself person- 
ally was proved, costs were not given, the Committee, by a 
majority of three to two, deciding that the opposition to the 
petition was not frivolous or vexatious. Plymouth, 2 P. &. & 
D. 240 (s). And where they recommended in their report to 
the House that the sitting member should be prosecuted for 
making a false declaration of his qualification, they refused 
to declare the opposition fnyolous or vexatious. Beverley^ 
W. k D. 224. 

Where Among many cases in which it has been decided that the in- 

sittinfif • • . . 

member dis- eligibility of the sitting member was so complete at the time of 

time of ^ ** the election, that the votes given for him were thrown away, 
election. and the petitioner was seated with a minority of votes, there is 



(r) And see Triuman v. Lambert, 4 M. k S. 234, decided 
under the 28 Geo. 3, c. 62 ; Jianaon v. J)unda$, 3 B. N. C. 
168, decided under the 9 Geo. 4, c 22. 

[a) But see the cases infra. 
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no bttanee of costs having been given {CarUerbury, Cliff. 862 ; co0tb. 
SwUhwark, ibid, 343 ; Fife, 1 Lud. 466 ; Kirkcudbright, ibid. " 
72 ; Leomintter, C. fr D. 1 ; Newcattle-under-Lyme, B. k 
Anst. 664), although in two cases, where the sitting member 
did Dot appear in defence of his seat, costs were given. Flint- 
Mhirey 1 Peck. 628 ; TiveHon, P. k E. 269. 

In the Ipswich case, K. k 0. 872, where the election was Where 
avoided on the ground of bribery by the agents of the sitting charged 
members, the Committee reported the opposition of the sitting 
members to have been frivolous and vexatious, on the ground, 
it seems, that certain witnesses had Ibeen abducted by their 
agents. But, where the defence was abandoned before the case 
for the petitioner was opened, and bribery was found to have 
been committed by the agents of the sitting member, the Com- 
mittee refused to report the defence to be frivolous or vexations. 
DartmovUhy W. k Br. 22 ; Liabum, W. k Br. 228, aec. 
And it seems, that in a case of bribery alone nothing but proof 
of absolute knowledge on the part of the sitting member of the 
circumstances induced Committees to give costs. l»t Chellen' 
ham, 1 P. B. & D. 186 ; Ciare County, W. k Br. 143. But 
see Plymouth, mpra. 

The question of costs was formerly required to be the subject When to be 
of a distinct application to the Committee, and in the absence ^^^ ^ ^^' 
of any directions on the subject in the new election rules, it is 
apprehended that such will still be the practice. Committees 
usually passed a preliminary resolution **that if costs be de- 
manded by either party the question must be raised immedi- 
ately after the decision of the particular case, unless the Com- 
mittee shall otherwise decide." 

But such a rule could only be applicable to costs for frivolous 
or vexatious objections to a vote on a scrutiny (see Berwick, 
W. k Br. 180), or to allegations withdrawn on the opening of 
the case. In case of general costs, the application cannot, of 
coarse, be made till the hearing has been concluded on both 
sides. In the Evesham case, P. k F. 623, the Committee 
refused to permit questions to be put to show that the petition 
was frivolous and vexatious, whilst the inquiry was proceeding 
upon the general facts of (he case, but said that such a point 
should be brought forward distinctly. 
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PARTICU- 



Befobb the practice on the trial of an election petition is dis- 
cnased, it is necessary to refer to several matters which in point 
of time precede the trial. These are (1) the particolars of 
complaint, and (2) the attendance of witnesses (o). 
LARS OF ^^^^ *^® °^^ practice before Election Committees it was a 
COMPLAINT, rule, that nothing conld be given in evidence which was not 
mentioned in the opening statement of counsel, and indeed a pre- 
liminary resolution to that effect was generally passed ; another 
preUminary resolution generally was to the effect that the names 
of the bribers and offerers of bribes and persons bribed be now 

i^ 

,-n ^^J^J° *^l. P"P»~t'<>'' Of the lists of rotes objected to 
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ttsted ; abother, that the times and plaoes where the trisating pi^RTicu- 

LABS OF 

took place be now stated. To obviate, however, the prolixity ooxnuLiNr. 



that the strict observance of these mles wonld eanse, and at the 
same time to ensnre due notice of the fact being given to the 
Committee, the opposite party, and the parties charged, it was 
Qsnal to hand to the Committee and to the opposite party lists 
of the persons alleged to have received bribes and of the parties 
alleged to have given them, and of the times and places where 
the treating took place. In the case of undue influence, the 
preliminary resolutions generally required, that the Committee 
be famished with a list of the persons unduly influenced, and 
of the persons alleged to have exercised such inflnence. 

For the above practice the 6th rale is now substituted, enact- 
ing in effect) that particulars of complaint shall be given. See 
ante, p. 10. These are obtained by an interlocutory applica- 
tion to a judge at chambers, who has the same jurisdiction 
over such matters as a judge at chambers in the ordinary 
proceedings of the Soperior Courts. Bale 44, 

In the preparation of the old bribery, treating, and undue 
influence lists considerable care was requisite, and the same 
care is requisite in preparing the particulars of complaint 
under the above rule, although it mast be borne in mind that 
by the 60th rule ''no proceeding shall be defeated by any 
formal objection." 

The previous decisions of Election Committees on this pointy 
however, may still be usefal. 

It was not necessary to specify ** time " or ** place " in the In cases of 
bribery list. 2nd Harwich, 1 P. E. & D. 317 ; Cambridge^ ^'^^'y- 
B. & Am. 171 ; Southampton, B. & Aust 879. 

Where there was more than one voter on the register of the 
same name^ the one intended was required to be identified in 
the list by adding his number on the register. Liverpool, 2 P. 
B. & D. 249. Bat the Committee amended such an omission 
in the Northallerton case, Min, 25 April, 1666. 

OuOdford, 2 P. R ft D. 106.— The bribery list in this case 
affixed to some of the names of the voters bribed a list of six or 
seven persons alleged to have given the bribe. It was argued 
that this could afford no satisfactory information, and was 
dearly contrary to the spirit of the resolotion, which required 
the names of *' the persons who actoally gave the l»ribes '* to be 

3 
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Amend- 
ment of. 



itated* That at least the list ought to be amended. In answer, 
it was said to be impossible in all cases to gire the name of one 
individnal as the actual girer of the bribe. Several persons 
might he oonoemed in different stages of the operation, and all 
might thus seyerally contribute to the result of bribing the 
Toter. The names of all such persons ought to be stated. If 
the petitioner were called on to single out the exact persons 
whom he was prepared to proTe guilty of the act of bribery, the 
object of the inquiry would be defeated. The Committee, how- 
ever, resolved that the list was not in accordance with the 
resolution, and directed it to be amended. In the amended 
list as many as/otci* names of persons alleged to have given the 
bribes were allowed to stand against the name of the voter, 
with the addition of the word **a]so;" thus, '*A. (voter), 
bribed by B., also by 0.,*' &o. 

ClUheroCf 2 P. B. & D. 31.— The words ''or some or one of 
them " were added after the names. The Committee ordered 
these words to be struck out^ but declined to fetter the discre- 
tion of the parties with regard to the number of persons charged 
with having bribed each voter, which in some cases were as 
many as ten. 

Where the whole of the sitting member*s committee, consist- 
ing of forty-two persons, were inserted as bribers, the list was 
directed to be amended. Derby, 1 P. B. & D. 101. 

But, in the Peterboi'otigh case, 2 P. B. & D. 261, on objection 
to a list for not being sufficiently definite, the Committee re- 
solved, ** That, with reference to acts of bribery alleged to have 
been committed by persons exceeding five in number, counsel 
will be limited to evidence of acts done by the candidate's com- 
mittee in their collective capacity J*^ On a subsequent applica- 
tion to amend, by inserting the names of four persons instead of 
a larger number, it was resolved, **That counsel, having been 
aware that objections would be made to the lists, were not 
entitled at this period to amend." Jhid. 

Where the lists specified A. as having been bribed by B., the 
Committee refused to allow evidence of bribery by C. Dover, 
W. & Br. 130. So, where T. was stated to have been bribed 
by W. and K. ''and others unknown," evidence of bribery by 
O. was njt admitted. Lincoln, 1 P. B. & D. 77. 

But, if- counsel in his opening has stated the name of a person 
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as liATiog gi7en a bribe which has not been mentioned in the pabticu- 

LAR8 OF 
COMPLAINT. 



lists given in, leave has been given to amend the lists so as to be ^^^ ^^ 



in accordance with the opening {Bridgnorth, 2 P. R. & D. 21) ; j^ r 

or the case may be gone into without snch amendment. P<mt€' bribery 
fraet, W. k D. 69. Contr<i, where the proposed addition had 
not been mentioned in the opening. Bodmin, infra; Bury, 
W. & Br. 41 ; Maidstone, ibid. 56. 

So the list has been amended for slight errors, as in the sign 
of a pttblic-hoose. AyU^ary, Print, Min, 1843 (which was a 
case of treating). So where the name of a house had been 
omitted in the list handed in to the Committee, bat had been 
included in the notice ta the other side. Aylesbury, J P. R. & 
D. 86. Bttt^ where the name of the owner of the house was 
omitted, the Committee refused leave to amend. Carlisle, 
Print, Min. 1 848. See Northallerton, ante, p. S3. 

Wiiere bribery ^as alleged, not in the usual way, but by the 
wholesale payment and refreshment of, e.g., committee-men and 
canvassers, to such an extent as to influence the election, it was 
held unnecessary to furnish lists. Lambeth, W. & D. 130. 

With regard to the treating lists, it was necessary to state In coBes of 
*• the time" and "the place." Bury, W. & D. 119. Lists **'^*'"^' 
specifying the times as *' between 16th of March and 2nd of 
April*' were held sufiioiently specific. Bury St, EdmuTids, 
W. & D. 125. 

The Kidderminster Committee, 1 P. R. & D. 265, refused to 
receive evidence of treating at a public-house not mentioned in 
the lists ; and the fact that the name of the landlord of the 
public-house is mentioned will make no difference. Carlisle, 
W. & Br. 91. So evidence of treating at times not mentioned 
in the lists was rejected. Dublin, W. & D. 232. The Bodmin 
Committee, 1 P. R. & D. 135, refused to permit an addition of 
places to be made to the treating lists, no reference to the 
places sought to be added having been made io the opening 
speech. 

The same Committee, however {ibid, p. 133), overruled an 
objection made to the lists on the ground that "the times" 
were not mentioned. 

Where the list of persons unduly influenced was stated as Of persona 
"the entire constituency of the borough," and the pei-sons ^ ^^^0(1^* 
slated to have exercised such influence as "all the persons 
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before named and (here followed the namet of eleven pendne) 
and the non-electors' committee,'* it was held that the list moat 
be amended. Bury^ W. & D. 119. However, the name of a 
person active in the election may be asked, although his name 
does not appear on the list of persons who are charged with 
having exercised nndne influence, if general riot, intimidation, 
&c., be complained of in the petition. Limeriekf W. & Br. 68. 



WITME8- 
8BB (6). 

Attend- 
ance of. 



Examina- 
tion of. 



The next snbject in point of time that requires attention is 
the procuring the attendance of witnesses. This was formerly 
enforced by warrants either of the Speaker of the House of 
Commons (issued under a sessional order of the House, or under 
the 11 & 12 Viet. o. 98, s. 83), or by warrant from the Election 
Committee. Ibid, s. 83. . 

The 3l8t section of the 81 k 32 Yict. c. 125, now provides 
that ** witnesses shall be subpoenaed and sworn, as nearly as 
circumstances admit, as in a trial at nisi prius, and shall be 
subject to the same penalties for peijury " (c). This section 
doubtless applies to members of the House of Commons and 
Peers, who, when the trial took place before an Election Com- 
mittee, in other words, before a court of which they were in a 
certain sense either the members or co-equals, were requeeted, 
not summoned, to attend. See Bamaiaplef 1855, Print. Min. 
Mays Pari. Pract. 6th ed. 398, 899. 

The Common Law Procedure Act (1854), 17 & 18 Yict 
c. 125, 8. 22, provides that a party may not impeach the credit 
of his own witness by general evidence of bad character ((2), 
but that he may, if the witness be, in the opinion of the judge, 
adverse (which of course is frequently the case in election 



{h) The expenses of witnesses are ascertained by the Be^^- 
trar of the Conit. Bule 40. 

(c) Where a witness when on the point of obeying his sub- 
poena was arrested on a criminal charge, the Committee held 
that they were bound to hear evidence why the Speaker's warrant 
had not been complied with. Iptwick, E. & 0. 359. 

{d) But he may clearly prove by other witnesses that the fact 
is not as the first witness has stated, though this has, of 
course, collaterally, the effect of discrediting his own witness ; 
Phill. Evid. 902. Bwry, W. & Br. 41; Kingtton-up<m-ffuU, 
ibid, 85. 



pfiAonofi. 37 

inqtiiries), proye that he has at other timei made a statement wmrassn. 
inconsistent with his present testimony ; bnt the witness most 
first be asked whether be ever made the supposed statement. 
This section and several others are to apply to "erery oonrt of 
civil judiecUure in England and Ireland ;** s. 108. 

One other case, yix., of revising barristen^ remains to b« 
noticed (e). 

In the Shaftesbury ease, F. & P. 86 6, 878, application was Berisixig 
made to the chairman to sign a letter to the revising barrister, borristen. 
requesting him to attend before the Committee. The revising 
barrister appeared, and expressed his willingness to give evi- 
dence on oath, bnt objected to be examined by counsel ; at the 
request of the Committee, however, he waived his objection, 
and was examined, but under protfst. Aee. Wigan, B. & 
Aust. 188. In the Bedford case, F. k F. 485, the barrister 
appeared, and was, it seems, examined in the ordinary way. 
Ace. Lyme Megis, B. k Aust. 510. 

In Longfordf C. k R. 244 ; P. & E. 196 ; and Mimaghan, K. Whether to 
k O. 42, the registering barristers appeared and gave evidence ; moned or 
and, though not so stated, it is presumed they were sworn. In "^orn. 
New Sarum, P. k K. 247, the barrister consented to give evi- 
dence, but was not cross-examined. It does not appear whether 
he was sworn or not. Droitwich, K. k 0. 60. — The barrister 
attended and was examined, but was neither summoned nor 
sworn ; and it was then stated to be the usual mode, if the 
barrister's evidence was required, not to summon him, but to 
address a note to him, requesting his attendance. Rochester^ 
K. k 0. 72, 78. — The barrister declined being called as a 
witness ; but it was stated that he was willing, if requested 
by the chairman, to hand in his notes of what took place before 
him. 

In the Ut Harwiek case, 1 P. B. A; D. 805, the barrister 
said he had no objection to communicate to the Committee the 
decisions at which he had arrived, with a view to assist them, 
but protested, as a judge, against being examined to prove fistcts 
given in evidence before him, and capable of proof aliunde. 



(e) It is only of course in cases of scrutiny that a revising 
barrister's evidence can be requisite. 
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Rerisiii^ 
barristera, 
how ex- 
amised. 



To with- 
draw. 



The Committee dedined to stop the examination, but left it to 
the witness to object to any question. Afterwards, on its being 
proposed to recall the barrister, the Committee resoUed that 
some other witness, who was present at the revision, should be 
called to prove any general facts ; and, if any doubt should then 
exist on the minds of the Committee, they would examine the 
Urrister. 

It must be borne in mind that an Election Committee formerly, 
and a judge on the trial of an election petition now, is a court 
of appeal from the decision of the revising barrister (6 Vict. c. 
18, s. 98). Under these circumstances it seems equally con- 
trary to reason and principle for the Appellate Court to summon, 
like an ordinary person, with all the liabiUties attaching to a 
disobedience of such sunanons, the judge whose decision they 
are there to confirm or reverse, to refuse to receive his notes, 
or to allow him to be cross-examined. 

In analogy to other proceedings before courts of justice, it is 
submitted that the proper course is to receive his notes as a 
matter of course (which, if properly verified, may be looked 
upon in the light of the record appealed from ; see Mansfield 
V. Breareyy 1 A. & E. 347 ; Kinsale, F. & F. 856), if they 
are required for the purposes of explanation ; if his notes 
are not sufficient, or for any reason the judge prefers to examine 
him personally, then to request his attendance, and himself to 
examine him on the points on which he requires information, 
but not to allow him to be examined on oath or by counsel, or 
to be subjected to cross-examination. 

This course would be in accordance with what constantly 
takes place in courts of law on motions for new tiials, except 
that the Court does not examine the judge who presided at the 
trial in Court, but takes his opinion on the required point — e.g,, 
whether he was satisfied with the verdict as being in accordance 
with the evidence or not — out of court 

One other rule of practice with regard to witnesses may con- 
veniently be considered here. 

Election Committees generally passed a preliminaiy resolution 
** that no person should be examined as a witness who shall 
have been in the room during any part of the proceedings, with 
the exception of the agents, whose names shall be handed in, 
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without the special leave of the Committee.* ' And this resola- wmmBis. 
tion was, as a general rule, strictly adhered to (/). — — ^— 

The rale at law, however, with regard to the withdrawal of 
witnesses during the trial is, that their remaining in court after 
an order given for the exclusion of all witnesses is a fact fit to be 
commented upon, and for the jury, or, in an election trial, the 
judge, to consider in weighing their testimony ; but it seems 
now to be settled that the judge has no right to reject the 
evidence of a witness on this ground. Taylor on Evidence, s. 
1260. 

This rule, it is apprehended, and not the rale hitherto acted 
upon by Election Committees, will prevail on the trial of an 
Election Petition under the new Act ; for it must be borne in mind 
that it was optional with Election Committees to lay down these 
rules or not (see Lyme Regie^ 1 P. B. & D. 25 ; Londonderry^ 
W. & Br. 206), or to pass others (Dartmouth^ 2 P. B. & D. 
152 ; Clare, ibid, 244) ; that if they had not laid them down 
they would not of course have been bound by them, and that it 
is very unlikely that the judges on the trial of an Election 
Petition will follow their example in this respect, and lay down 
rules for the conduct of the case. It is to be observed, how- 
ever, that the rule acted upon by Election Committees is 
observed in Courts of Law, in some, viz., revenue cases. Taylor 
on Evidence, ubi supra. 

If the paper, deed, &c., be in the possession of the opposite notice to 

« . • 1 111* PHODLC* \ff/» 

party, notice to produce it must be given and proved before 

secondary evidence is admissible. 

With regard to the form of notice to produce, a general noiiee Form o£ 
appears to be sufficient, provided enough be stated to leave no 
doubt upon the mind of the party of the particular instrument 



(/) See the cases cited, 10th ed. pp. 433 — 7. 

(^) Committees have ordered the accounts of election ex- 
penses to be produced {Lambeth, W. & D. 131 ; Roscommon, 
W. & Br. 104), without any notice to produce. This was under 
the repealed sections of the 17 & 18 Vict. c. 102, directing ac- 
counts of such expenses to be furiiisbed to the election auditor. 
Very similar provisions, however, are made by the 26 & 27 
Yict. c. 29, substituting the returning officer for the election 
auditor. 
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PRODUCE. 



Sendee of. 



or instmineiits, &c., required. Rogert t. Cuttancef 2 M. & 
Bob. 179 ; Jacob y. Lee, ibid, 33. Thus a noiioe to produce 
"all papers and aooounts connected with the election ** was held 
sufficient to include a bill for printing notices, circulars, &c. 
Bewdley, 1 P. R. ft D. 64 ; and see YoughaU, F. & F. 387. 

So a notice to produce "all printer*8 bills" was held suffi- 
cient to let in secondary evidence of an account sent in by a 
printer to the secretaiy of the sitting member for books, 
&c., furnished to an alleged agent of the sitting member for 
the purposes of registration, &a Harvneh, 1 P. R. fr D. 
78. 

The notice must be duly served. It was held that service of 
the notice on the wife of the voter at his house was not suffi- 
cient. Monaghan, E. & 0. 80. So service on a voter's son at 
the house of the voter who was absent, and no proof of his 
return oflfered, was held insufficient. OcUioay County , P. & E. 
522. But a notice served ai the houte of the voter, and upon 
his brother, 2nd OarioWf E. & 0. 466, and another upon a 
woman who had temporarily the charge of his children, the wife 
being informed of the service before she returned home {ibid. 
467), were in each case held sufficient. In Evans v. Sweet, B. 
& M. 83, Beit, C. J., said it would be sufficient if left with a 
servant at the dwelling-house. 

In genenJi it is sufficient to serve a notice to produce on the 
attorney or agent of the party {Gates v. Winter, 3 T. R. 306), 
and if he has been changed, notice served on the first attorney 
before the change, is good. Doe v. Martin, 1 M. & Bob. 242. 
But notice may be served on the party himself {Hughes v. Budd, 
8 DowL 815), and in cases of scrutiny it seems should be. It 
may be prudent also to serve the attorney {Houseman v. Roberts, 
5 G. & P. 394), but it does not appear to be necessary, where 
notices have been served on the voters, to serve also the agents 
of the petitioners or sitting members. Fowey, 1 Peck. 524. 



ORDEB OF 
HEARING. 



The first thing to be done on the trial is to read the i>etition 
or petitions, if more than one, which are to be tried together. 
See s. 23. According to the old practice before Election Com- 
mittees they were taken as read ; but perhaps now, in analogy 
with the practice at nisi prius, the junior counsel will state 
shortly to the Court their substance. 
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The Bbortband-writer of the Home of Commons or his depaty, ou>ni or 

who ia to attend the trial, is next sworn by the judge " £tdth« L 

folly and truly to take down the eridenoe giren at the trial, 
and from time to time as occasion requires to write or cause 
the same to be written in words at length,'* s. 24. 

In the case of petitioners oompliuning of a double return {h), In oaae of 
"the counsel for such person who shall be first named in such turn, 
double return, or whose return shall be immediately annexed 
to the writ or precept, shall proceed in the first place.** Reso- 
lution, 18th March, 1728, 21 Joum. 89. Bee HdUtw^ 1 
Fraser, 7. 

The sitting member may appear in person to oppose, if he ^"^o ^^^ 
pleases. Dublin, F. & F. 101. 



A question may possibly arise whether any other person than 
those who are made parties to the transaction by petitioning, or 
as persons petitioned against, can be heard. 

It was mentioned before, p. 5, that a petition from Yoiers Electors, 
in defence of the seat could not probably be presented under the 
present law. But, as a collusive defence is not an impossible 
case, or the sitting member might die during the trial, and so 
the opposition to the petition might cease, it may be a qnestion of 
importance whether voters can in such a case be heard in oppo- 
sition to the petition on the trial without previously petitioning. 

Before the 9 Qeo. 4, c. 22, and subsequent Acts, gave to 
electors in the interest of the sitting member a direct means of 
appearing by peUtion conjointly with him and defending their 
votes, in case of the withdrawal of the sitting member at the 
trial, Committees have allowed such electors to be heard. 
Coventry, 1 Peck. 96 ; Weymouth, 2 Feck. 196 ; and perhaps 
in analogy to the above decisions, electors in such a case would 



(A) A doubt may sometimes arise as to what is to be con- 
sidered a doable return. Dumfermling, 1 Feck. 3. On a 
special return concluding thus :—** Therefore the said H. (the 
returning officer) did return the Hon. Capt. C, &c., and Sir 
J. H., or one or other of them, as their respective rights should 
afterwards be determined in due course of law, as the burgess 
to attend and serve in the ensuing Parliament,** &c., — the Com- 
mittee decided it to be a double return within the meaning of 
the above resolution. 
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WHO MAT now be allowed to be heard in opposition to the petition and- in 
BK HKA.BP. ^^£gmj^ ^f ^g|p yQf^Qg withoot having preyiously petitioned. 
Returning go retoming officers complained of in the petition have been 
allowed to appear by ooonael, without petitioningi thongh no 
relief was prayed against them, and aocordiog to the old law 
they were not parties. Knaretborov^h^ 2 Peck. 884 ; Middle" 
9eXf 2 Peck. 6 ; CaermartheTuhire, 1 Peck. 286 ; Nottingham^ 
1 Peck. 77 ; Durham (1762), 29 Jonm. 824 (i). And see 
CoUravMy P. k K. 473 n. Bat this ease is now proyided for 
by the 51st section. 
Separate Lord Olenverhie^ 1 Dongl. 56 (Introd.), says, when electors 

counsel {h), ^ ^j^^ interest of the nnsnccessfol candidate appear before a 
Committee npon a petition distinct from his, they are some- 
times allowed one coansel, and cites the case of DowrUon^ 
1 Dong. 206, and Bedford, 2 Doug. 68 : and see Camelford^ 
(1796), 52 Joum. 109 ; Liskeardt 1 Peck. 110 ; Chippenham^ 
ibid, 271. 

Such cases were common before the Reform Act, 2 W. 4, c. 
45, when the right of election was often a distinct question from 
the actual return. But now, the right of election being uniform 
and fixed, electors can have no separate interest from the can- 
didate petitioning on that score. 

When both sets of petitioners are electors, whose interests are 
united. Committees have refused to permit them to appear 
separately, since the objects of both petitions must necessarily 
be the same, and this even before the Reform Act, 2 W. 4, c. 
45 ; Liskeard, 2 Peck. 817* But where two petitions sub- 



(t) By long and invariable usage Election Committees have 
taken cognisance of incidental charges against returning officers, 
and have allowed them a hearing and defence more as a matter 
of indulgence than of right ; for, unless the returning officers 
are made parties to the investigation by statute, the House is 
not bound by the finding of the Committee, but still retains the 
right to investigate itself any charge against them and to punish 
them for misconduct. Per eur, Hanson v. Dundae, 8 B. N. 
C. 173. And see Trueman v. Lambert, 4 M. & S. 234. 

{h) fiee Worcester, 3 Dougl, 276 ; Great Orimsby, 1 Peck. 
60. As to the speeches of counsel. Committees generally 
passed a preliminary resolution, that the practice of courts 
of law as laid down in the 17 & 18 Yict c. 125, s. 18, be 
followed. 
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stantially different in their object are presented — e,ff,, one who mat 
charging bribery, and the other churning a majority of legal 



Totes and praying a scrutiny — they have been allowed to be ^^^^JJjJ* 
heard separately on the trial. And even if the petitioners 
appear by the same counsel, their case has been separated on 
the application of the sitting member. Warehanif W. k D. 
88. So where there are two petitions, one against each sitting 
member. Aylesbury^ 1 P. B. & D. 81 ; and see s. 22, anU^ 
p. 18; HerefonUhiref 1 Feck. 184; Oreat Orinuhy, ibid, 
59, 60. 

Where the sitting members may fiurly be considered to haye 
separate interests (Q, they have been allowed to appear by 
separate counsel. 1 Doug. (Introd. ) 85 ; Ilehetter^ 1 Lud. 
469 ; St. IveSf 35 Joum. 824 ; eorUra, Poole, 46 Joom. 168, 
165. And, even thoagh the charges be the same, they may 
sever in their defence. Bodmin^ 1 F. B. & D. 129 ; BrUgnorth^ 
2 F. B. & D. 17. See Mayo, 2 F. B. & D. 201, where two 
counsel appeared, and, though the separate charge against Mr. 
Moore was given up, both addressed the Committee at the end 
of the case. Print, Min, 

In the Camelford case, howeyer, C. & D. 252, where the 
utting members proposed to appear by separate ooansel, on the 
ground that they were not equally implicated in a charge of 
bribery, alleged to have been committed at a previous election, 
at which one of them was not a candidate, it was resolyed. 



(Q In the Southampton case, C, having after the presenta* 
tion of a petition against him and W., but before the appointment 
of the Committee, accepted office and yacated his seat, was re- 
elected, and appeared under protest before the Committee 
subsequently appointed to try the petition, by the same counsel 
as W., the other sitting member (2 P. B. & D. 48). His seat, 
it would seem, could not be affected by any decision of that 
Committee {ibid, in nota) ; though he might be disqualified by 
their decision, if a petition against the second election were 
presented, or pending. See '* Law of Blections," p. 250. In the 
Norwich case, W. & Br. 59, it was objected that the Committee 
had no jurisdiction in such a case to try the petition, but the 
objection was oyerruled ; and the 18th section of the new Act 
now provides that the trial of an Election Petition shall be pro- 
ceeded with notwithstanding the acceptance by the respondent 
of an office of profit under the Crown. 
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"Tliat the ntting members be not permitted to appear by 
separate coanaeL" See now, howerer, s. 22, antef p. 18. 

aby'objSo' ^^•'* ""^y i>rreg%UarUy or fraud has been practised as to 

TioNB. presenting a petition, or where any objection is made to the 

On ground" ^*9^ ^^ ^^ petitioner to have his petition heard. Committees 

of fraud. -^iu inquire into and decide the same before they enter into eyi- 

dence as to the merits of the petition.'* — ^Orme, 2nd ed. p. 364. 

CanUrhwry, Cliff. 361. — ^Where fraud was proyed against the 

petitioners, the petition was not heard. 

Bach, it is presumed, would also be the decision in the case 
of a petition proyed to haye been signed nuUd fide by some per- 
son on behalf of the real petitioners. See SUgo, F. k F. 546 ; 
and ante, p. 14. 

But the fiict that a third person was to pay the expenses of 
the petition, and had, in fitct, paid for the last petition, was 
not considered to be any impediment to the hearing. Lyme 
HegU, 1 P. £. & D. 87. 

That mat- go now is the time to take any objection to the trial pro- 
ter baa been " i *■ 

already in- oeeding on the ground that the matters alleged in the petition 
quired into. ^^ y^j^ already inquired into and determined. Clare, W. & 
Br. 194; <* Law of Elections,*' p. 246. 

To right of j^j objection to the right of the petitioner, whether as 
party. 

candidate or elector, to be heard, should also now be taken— 

e,g., that, if a candidate^ he had not complied with any pro- 

▼isions necessary to giye him that character ; or, if a yoter, had 

not yoted, or was not an elector. See atUCy p. 5 ^ teq. ; and 

Chambers' *< Dictionary of Election Law," p. 447. 

Before seyeral Committees, what are in strictness pretiininary 
objections haye been allowed to be taken after the hearing com- 
menced ; Nottingham, ante, p. 7, in which case the Committee 
bad proceeded upon the merits of the petition for more than 
fiye days. So in the Lyme Regie case, 1 P. B. & D. 37, tupra, 
the hearing of the petition had made considerable progress 
before the objection was taken. Ace. Coventry (a.d. 1827), 
where, after the case had been opened and witnesses called, on 
an objection being taken that the petitioners (electors) had not 
proyed their claim to yote at the election, the Committee allowed 
the poll-clerk to be called to proye that one of them had yoted. 

But it is not probable that these precedents will be followed 
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by a judge, except perhaps in a case of frand, and with regard prxldcin- 
to any merely formal objection the 60th rule proyides that no tiokb. 
proceeding under the Act shall be defeated by any formal objeo- _ yj_v*Q| 
tion. Perhaps, where the objection, though a preliminary one, par^. 
is one of substance, the case might be permitted to proceed on 
the general merits, without prejudice to the power to raise the 
objection at a future time. LyiM Regii, B. & Aust. 468. — * 
It haying been resoWed that the petitioner must account for an 
interlineation in the petition, or that the allegations in such 
interlineation must be abandoned, the petitioner applied to 
have the further consideration of the subject postponed for the 
arrival of an important witness, which application was granted 
by the Committee. 

All the preliminary points being disposed of, the counsel for 
the petitioner, or the petitioner himself DtMiUf ante^ p. 40, toe^oabe. 

proceeds to open his case. Under the former practice the open* 

ing was obliged to embrace the leading features of the case, 
because it was a rule that evidence could not be given upon 
charges not noticed in it ; indeed a preliminary resolution to 
that effect was generally passed. See Greai Marhw^ B. & 
Aust. 10 ; Svdhurjh ihid, 241 ; Bath, C. & B. 6. And this 
rule was held to apply to the medium of proof as well as to the 
object of it ; Caermarthenahire, 1 Peck. 292, in which case 
Counsel having stated in his opening that he meant to prove the 
charge against the sitting member personally, and not through 
the medium of an agent, asked a witness if A. B. acted as 
agent for the sitting member; and the question was disallowed. 
For similar reasons, where any part of the case made by the 
petition was abandoned in the opening, no evidence tending to 
refer to it has been allowed (North Cheshire, 1 P. B. & D. 219) ; 
in which case, the charge of bribery having been abandoned in 
the opening, evidence of an act called treating, but in reality 
bribery, was rejected. So where a case in the bribery list had 
been abandoned. Southampton, 2 P. B. & D. 65, And see 
Bridgnorth, post, p. 48. 

Where a scrutiny indeed was prayed, as the lists of votes 
objected to (m) exhibit the case against each individual voter, it 

(f») As to votes proposed to be added, Bee pott, Ch. "Scratiny.** 
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optmiro wu iiDiieeeMttry for oountel to make any detailed allusion to 

THK CASfc ^^^ jj^ ^^ opening. And in caaes of bribery, treating, and 

imdne inflnenoe, as has been before stated, in order to avoid the 

prolixity which the detailing the yarions cases would eanse, it 

was nsnal, besides the opening statement, to hand in to the 

Committee a list of the persons bribed, treated, and nndnly 

* influenced, and to supply a copy thereof to the other side. 

Aylcilmry, W. k Br. 14. 

How (sr The aboTe practice is probably to a considerable extent obso- 

potitioner i^te. The petitioner no doubt will be confined in his evidence, 

confined to ,. *^ *^*k« «wv>rd rii., the »tatement8 contained 

his opening speaking generally, to the recora, «^-» «i»x«.^ 

rtAtement. j^ ^^^ ^^^ together with the particulars of complaint (if 
any) delivered, see ante, p. 83, subject to such powers of 
amendment (if any) as may be exercised by the judge. And it 
is not unreasonable to suppose that no evidence of charges 
abandoned in the opening will, as a rule, be allowed. It must 
be borne in mind, however, that as the judge has, under the 
11th section, in cases where corrupt practices are alleged, to 
report to the House whether such practices have prevailed, 
much evidence may be admissible for this object which neither 
the petition nor the particulars of complaint would, strictly^ 
speaking, comprehend ; although, of course, such evidence 
would not be available against the sitting members, unless their 
connexion with it were proved. See Briitolf C, & E. 533. 
Even under the old practice Committees frequently assumed a 
discretionary jurisdiction in relaxing the strict orrler of proce- 
dure, as in recalling a witness after the case had closed ; Kid- 
derminster, 1 P. E. & D. 267, or the opposition to the petition 
had been withdrawn {Wahejield, W. & Br. 8), in allowing the 
petitioner to call a witness for the purpose of contradicting 
specific statements made by witnesses for the sitting member. 
New Windsor, 1863, Print Min. ; and in the Ipswich case, 
K. & 0. 361, after the Committee had come to a resolution 
absolving the sitting members from the charges of bribery, but 
reporting that certain witnesses had absconded, to avoid being 
served with the Speaker's warrant, they allowed evidence to be 
given that a witness had been improperly detained by agents 
of the sitting members, and afterwards re-opened the whole 
case of bribery, so as to declare the election of the sitting 
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member void on tliat groimd, and tlie opposition to the petition onsmvo 

_ . - _ THS 0A8I* 

fnTolonB and vexations. 



So after the opposition to a petition has been abandoned, the 
Committee have allowed the sitting member to be examined, to 
explain the share taken by him in the proceedings of the elec- 
tion. Oloiteesterf W. k Br. 26. Bnt he has not been allowed 
to contradict a statement made by a witness before the case had 
closed. PlyvMvihy 2 P. &. & B. 237. So to disclaim any 
knowledge or sanction of illegal or oormpt practices (Sam- 
staple, W. & Br. 240), on the understanding that the eiidenoe 
given should not relate to matters in dispute between the par* 
ties. Cambridge^ 2 P. B. & D. 82 ; Derby, ibid. 108. 

Farther, Committees usually reserved to themselves (by a Coses 
preliminary resolution) power to proceed with any case (not out% the 
contained in the lists or mentioned in the opening) tending to co^mof the 
inculpate any agent or principal, the knowledge of vhich was 
brought out in the investigation, and of which the parties 
could not have been reasonably supposed to be previously cogni- 
sant. See Southamptonf B. & Anst. 400 ; Dover, W. ft Br. 
130. 

This practice also^ subject to the remarks just made, is 
obsolete. In lieu thereof, however, as it seems, the 32nd sec- 
tion of the 31 & 82 Vict. c. 125, provides that ** on the trial 
of an election petition under this Act the judge may, by order 
under his hand (tz), compel the attendance of any person as a 
witness who appears to him to have been concerned in the elec- 
tion to which the petition refers, and any person refusing to 
obey such order shall be guilty of contempt of Court. The 
judge may examine any witness so compelled to attend, or any 
person in Court, although such witness is not called and exam- 
ined by any party to the petition. After the examination of a 
witness as aforesaid by a judge such witness may be cross- 
examined by or on behalf of the petitioner and respondent, or 
either of them." 

Although the usual mode is for the counsel for the petitiouer bbparatino 

THE CASE. 

to begin by opening the whole of his case, yet, if it consist, in . ., 



(n) The 41st rule gives a form of order, and the 42nd a form 
of committal for contempt* 
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avoid tne 
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Where 

bribery 

alleged. 



PBAOTICB, 

fcct Of ieTeral quertionB, the determination of one of which 
wonld render the discnasion of the others rmneces^-^ fbr 
Ustoce, the irreguh^ity of the election, or the ."^^ »«^^^ J ?^^ 
the sitting memher. and his not haying the m^onty of lepU 
Totes-the Committee haye sometimes allowed the mqniiy to be 
diyided into separate heads, ^'^^f ^J^ ,%!; ' ^^^ 
Wareham, W. & D. 88 ; and cases collected. 2 ^f^' ^f ' ^ 
Dongl. Introd. 63. And that head of inqmry wUl be first c^n- 
Sered which tends to the ayoidance of the elecUon In the 
AthUme case, B. & Am. 118, the Committee overruled the ob- 
iSome sitting member, and allowed tbe qnestjon of the 
im^ty of the election to be heard in the first mstaiice^ and 
dIZed the election void without going into the rest of the 
it So where the petition alleged the unkwful closing of the 
^li' \t was held a distinct part of the case to be gone into 
^S« the scrutiny. 2nd Earwich, 1 P. B. & D. 319. So in 
the Coventry case, P. & K. 346, in notis, where there were 
charges of riot and want of qualification, the Committee di- 
Itcted the petitioner to begin with the general charge of riot. 

In the Dublin case, 1 P. B. & D. 193, however, where the 
petitioner alleged a want of due qualification against the sitting 
member and prayed a scrutiny, the Committee declined to in- 
terfere to compel the petitioners to commence with the objection 
to the qualification. 

In cases where bribery is alleged it is not unusual for Com- 
mittees to give priority to those charges in the petition, it would 
seem from considerations of the public good or private cha- 
racter. Thus, in the Lyme Regie case, 1 P. B. & D. 26, the 
petition alleging bribery and treating and praying a scrutiny, 
the petitioner's counsel, who opened a charge of direct bribery 
against the sitting member, proposed to take the scrutiny first 
on the ground of convenience, since, if the petitioner obtained a 
majority, the consideration of the other charges would be unne- 
cessary. But the Committee resolved that "where there ^aa 
a charge of bribery against the sitting member or his agents it 
ought to be gone into first." Berwick, W. & Br. 230, ace., in 



(o) This is of course frequently done by consent. Cricklade, 
4 Pougl. 17 ; Wakejidd, B. & Aust. 276. See Dartnumth, B. & 
Am. 458, 
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which case it was proposed to take the scmtiny first, on the sspAiuTmo 
ground that material witnesses for the petitioners had absconded. ™' ^^*"' 



So, in the Sligo case, 2 P. R. & D. 297 (where there were also ^^ 
charges of outrage, abduction, and also of the misconduct of the alleged, 
returning officer), the Committee resolved that the bribery 
should be first gone into. And see Clart County, 2 P. B. & D. 
245 ; OcUway, W. & D. 140. 

However, this is not the invariable course. Ccwhto County^ 
E. & 0. 456. — The counsel for the sitting members applied to 
have the scrutiny deferred till the charge against them, that they 
had been guilty of bribery, and that one of them was an alien, 
had been disposed of. But the Committee refused to interfere. 
Ace, lit ffarwichf IP. R. & D. 800 ; Tewkeshwry, W. & D. 
112, where the case of treating was taken before that of 
bribery. 

One case of bribery must be concluded before another is 
entered upon, unless special grounds be shown. Bridgnorth, 
2 P. K. & D. 20. 

Where, by the mistake or misconduct of the returning officer, wBTrrioN 

AOAINST 

a candidate has been improperly returned, his opponent may return. 



petition against the return only, and might formerly have 
had it considered independently of the merits of the election, 
see antef p. 8 ; and if the case were proved, might have had 
the return amended by the insertion of his own name in the 
place of the candidate returned, thereby recovering the posi- 
tion of a sitting member, of which he had been deprived by 
the act of the returning officer. 

With regard to the question in what cases the return was to 
be considered separately from the merits of the election, the 
principle was this : — If the return varied from the poll, or 
if, by mistake or misconduct, the poll had been so altered as to 
produce an alteration in the result of the election, so that the 
return, adopting an incon«et •poll, did not, in fact, truly state 
the result of the election, the return, in the first (Sase, was 
amended so as to correspond with the poll, and, in the 
second, the poll was corrected and the return made to conform 
to it. ' See cases, Middlesex, 2 Peck. 370, in notis. 

Bedf<yrd8hire, 1 Lud. 866.— The election turned on a single Where vote 

Tote. The poll-clerk by mistake entered a vote given for Lord ^m)ng 

jx person* 
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pETiTfov 0. for Mr. St. J. The Committee thought that the sheriff 
HmTM. onght himself to have amended the poll, bat, as he had not 

done so, they amended the poll and return by substitnting the 

name of Lord 0. for that of Mr. St. J. 
Where Totes Middlesex, 2 Peck. 338.— Fourteen Yotes tendered before 
«ateredf ^^'^'^ o^clock on the last day of the election had not, from nn- 
avoidable circumstances, been entered on the poll till after that 
hour. Without such yotei Mr. M. had the majority; but> if 
these YOtes were included, Sir F. B. was entitled to be re- 
turned. The Committee seem to have thought that, being on 
the poll, they ought to have been counted, and therefore 
amended the return by substituting the name of Sir F. B. for 
Mr. M. 
Where Carnarvon, C. & B. 127 ; P. & K. 106. — The returning 

iQ^i^ded officer, in adding up the poll, had included the tenders (which, 
though in the same column, had a distinguishing mark attached 
to them) with the actual yotes. The return was amended with- 
out entering into the merits of the election. 
Where Canterbury, K, & 0. 131. — A deputy against whom there 

officer giulty ^^^ a 'complaint in the petition for ^'grcss partiality" had 
of partiality, required many of the voters for one of the candidates to spell 
their names, and, if there appeared a difference, even in a letter, 
between the name so spelt and the name in the register, though 
9till idem sonans, the voter was rejected, the same strictness 
not being adopted towards the other candidate's voters. The 
Committee directed all such votes to be entered on the peti* 
tioner*s poll, who then being in a msjority, the return was 
amended by inserting his name in the place of that of the sitting 
member. Aec, Waierford, B. & Aust. 648, and Athlone, ibid, 
660, in which cases the returning officer wrongly rejected 
several voters, on the ground that their certificates did not 
describe their respective rights of voting according to the pro- 
visions of the Act, and the returns were directed to be amended 
without the merits of the election being entered into. 

The above decisions would, but for a provision mentioned 
below, have been productive of some difficulty under the 
present law. Under the former law, where the Committee 
refused to go into the merits of the election, all injustice 
was obviated by the Hoase of Commons giving the unseated 
member leave to petition and try the merits of the election, 
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see ante, p. 3. Bnt uDless the Court or judge has power pbtitiok 
under sect. 26 to give similar leaye, and it is very donbtfal bbturh. 



whether they hare, or the amended return may be considered 
as an original return to the clerk of the Crown within 
sect. 6, so as to entitle the unseated member to petition 
within 21 days of such amended return, an unseated member 
would in such a case hare been without remedy, if the judge 
on the trial, following the precedents of the aboye cases, had 
refused to enter iuto the merits of the election, or to allow 
the respondent to show (by recriminatory eyidence) that 
whatever the merits or otherwise of his return, the petitioner 
at all events was'not entitled to be seated. And this, accord- 
ingly, the respondent is now entitled, by the 53rd section (infra), 
to do. 

If a petitioner claims the seat, his whole position and conduct rkcrimika- 
are put in issue, and his opponents (p) may show him to have ^^^^' 
been ineligible from previous disqualifying causes (if any), or ^^'I^^* 
by recfiminatory evidence of bribery, treating, &c., at the elec- 
tion in question, so as to prevent him from obtaining the seat, 
or standing upon the vacancy, supposing the election to be 
declared void. Kirkcudbright, 1 Lud. 72 ; lit Southwarh, 
Cliff. 342 ; 2nd Ilehester, 2 Feck. 251. 

The rule is the same, whether the candidate claims the seat By electors, 
himself, or it be claimed for him by electors petitioning. There 
seems to have been some doubt in the Oalway case, P. & E. 
618, in notd. But it is clearly immaterial who is the petitioner, 
if the seat be claimed. 2nd Montgomery, P. & E. 466 n. A 
high authority has given a reason why, on a petition by electors 
claiming the seat, evidence in reciiriiination may be given 
against the candidate for whom the claim is made — v'z., that 
no counter-petition can be presented. (It would not, indeed, 
come under the definition of an election petition ; ante, p. 3.) 
In the SoiUharn.'pton case, after P., an ULSuccessful candidate, 



(p) In the Caermarthemhire case, 1 Peck. 286, one of the 
petitioners, an elector, alleged bribery, &c., against both the 
sitting member and the unsuccessful candidate, who was also a 
petitioner, and was directed by the Committee to proceed against 
both. 

D 2 
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RBcnuMiNA- had been declared by the Oommittee doly elected (see P. ft K. 
"°^' 287), a petitioa was presented against him on the groands of 
want of qaalification and acts of bribery. The Speaker, how- 
ever (Mr. Manners Sntton), stated that such a petition could 
not be received, since both these allegations might have been 
broQght forward on the hearing of the former petition, though 
it was presented by electors and not by P. (q). 
When peti- The 81 ft 82 Vict. c. 125, s. 53, now enacts that '' On the 
undue re- ^i^^ ^^ ^ petition under this Act complaining of an undue return 
turn. 2Uid claiming the seat for some person, the respondent may give 

. evidence to prove that the election of such person was undue in 
the same manner as if he had presented a petition complaining 
of such election." 
Where claim So also where the seat is claimed in the petition, but such 
drawn. claim is withdrawn, the petitioner cannot by such withdrawal 

free himself from the consequences of having made it, and so 
deprive bis opponent of the power of giving recriminatory evi- 
dence. Coventry, 1 Peck. 09 ; New Windior, 2 Peck. 188 ; 
Wareham, W. & D. 95 ; Clare, W. ft Br. 143. 

It may be observed that, for the purpose of admitting recri- 
minatory evidence, the general concluding prayer for '*such 
other relief '* as to the House shall seem meet, without more, 
has been held not to be a sufficient claim of the seat. Great 
Tarmauth, F. ft F. 666. See amte, pp. 9, 10. 
Where seat But where no claim of the seat is made in the petition, such 
' evidence is inadmissible ; although Oommittees have themselves 
received such evidence, with a view to a special report^ and 
in order to further inquiry under 15 ft 16 Vict. c. 57. Tffne' 
mouth, 2 P. B. ft D. 186 n. 

Ist Soutkwark, Cliff. 117. — A witness was asked, in cross- 
examination, concerning a tavern open for the reception of the 



iq) However, where, although the seat be claimed, the Com- 
mittee have determined only that the election of the sitting 
member be void, and the petitioner stands on the vacancy and is 
elected, in such a case evidence of his having been guilty of cor- 
ruption at the first election may be given on a petition against 
the second, although it might also have been given by way of 
recrimination on the inquiry into the first. ChelterUiamf 1 P. B. 
ft D. 226. 
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voters for the petitioners ; this wss ohjeoted to as being reori* bscximina- 



TIOV. 



minatory, on the ground that there was no claim of the seat. 

The question was allowed to be pat ; bnt it was expressly ob- ^®TJi*®j]j 

served that the examination was to be proceeded with only so 

far as was necessary to try the credit of the witness, and not by 

way of recrimination. See Hertford, P. k K. 564 ; Sottthamp' 

eon, 2 P. R. &; D. 50 ; Maldon, ibid, 146 ; BoU<m, 1 P. B. & 

D. 51 ; Oreat Yarmouth, 1 P. R. & D. 3. 

Nor can eridenoe be given to affect a candidate not petition- 
ing, either by himself, or by electors on his behalf ; or if, though 
having petitioned in the first instance, he has withdrawn his 
petition. Aylesbury, 2 Peck. 261 ; Maldon, 2 P. B. ac D. 
146. 

Under the former practice, however, the petitioner had no 
notice of what countercharges were going to be brought against 
him. The new rules provide for this omission by enacting, that 
when the respondent intends to give evidence of recrimination 
he must, six days before the trial, deliver to the Master and 
petitioner a list of the objections on which he intends to rely, 
and no evidence shall be given of any objection not so specified 
without the leave of the Court or judge, upon sueh terms as 
may be ordered. Rule 8. 

It appears to be generally established that any evidence hav- 'ormeb 
ing reference to a previous election is inadmissible. Roxburgh, 



F. & F. 474 ; Derby, 2 P. B. & D. 102 ; Durham, 2 P. R. & ^^^^ 
D. 268 ; Tewhetbwry, W. & D. 115. See contra, ffuU, K. & 
O. 427; Maidittme, F. & F. 669. 

But it must be remembered that, in many cases, that which 3^®^ P^~ 
is in fact a second election is in law only a continuation of the tion void, 
first. Thus, where an election has been declared void, no valid 
return to the first writ baying in fact been made, the electors 
must proceed anew to make choice of their representative, and 
all xyroceedings on the second election (although in fact a second 
writ issues) are in law no moi-e than a part of the former one 
— ^a completion of what was left undone before. See *^ Law of 
Elections,*' p. 248. In such a case it would be contrary to 
reason, as well as destructive of the public interests, if inquiry 
were not allowed to be made into the proceedings of the previous 
election ; otherwise corruption, thea practised, might be the 



H 



PRACTICE. 



FORMES 
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Evidence 
relating to. 



Where pre- 
Tious elec- 
tion valid. 



means of procnriog the return of a member at the second elee* 
lion, whoee condact would thus be shielded from inqoirj. 
Aocordingly, Committees have almost nniyersally (r) allowed the 
condact of candidates at the preceding void election or elections 
to be inquired into on a petition complaining of a subsequent 
one {Horsliantf IP. B. & D. 240 ; 2nd Cheltenham^ ante, p. 
52, in natd)j even where the candidate withdrew from the 
contest at the first election. Camelford, C. & D. 232. 

Where, en the contrary, the return at the first electi(Mi has 
not been petitioned against (if the petition has been withdrawn, 
it is the same) and avoided, the two elections are perfectly dis- 
tinct ; and Committees have generally refused to hear evidence 
relating to the first. Durham, supra. In the Dwngarvan 
ease, it is true (2 F. £. & D. 320), the Committee allowed evi- 
dence of corrupt treating at a prior valid election to be gone 
into ; but that was decided under the peculiar words of the 
22nd section of the 5 & 6 Yict. e. 102, which section has been 
repealed, and the words of the Act now in force, 17 & 18 Vict, 
c. 102, are different. See '' Law of Elections," p. 375. 

Subject to the above rule, however, it seems matters long 
anterior to the election itself may be gone into, if proposed to be 
connected with the election under discussion ; Lym^ Regis, 1 
P. £. & D. 31, where the facts occurred two years previously. 
Contra, Qreal Yarmouth, W. & Br. 117 ; or for the purpose 
of proving agency. See|>o«^, Ch. '* Agency.'* 



ADJOURH 
MENT. 



The 11th section of the 31 k 32 Vict. e. 125, enacts that 
_ <*the judge presiding at the trial may adjourn the same from 
time to time and from any <Mie place to any other place within 
the county or borough as to him may seem expedient " (f). 

On such a point as adjournment it is hardly to be expected 
that the previous practice of Committees will be observed ; 
each case depending, as it most to so considerable a degree, 
on its own circumstances. The rule, however, with Com- 
mittees was, that an adjournment was generally refused, if any 



(r) The only case to the contrary, it is believed, is the 2nd 
Montgomery, P. & K. 464. 

(«) No formal adjournment from day to day is necessary, 
rule 86. 
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laches was attributable to the party asking for it. AthloMf jldjovks* 
B. k Ani. 226 ; Wigan, B. & Aust. 159. But where wit- *"^- 
nesses were keeping out of the way (St, Atbans, 1 P. E. & D. 
282), or were seriously ill (East Orinsteadf 1 Peck. 389), or 
unaYoidably dekyed (New Sarum, P. & E. 243), or to defeat a 
technical objection (Iptvnch, F. ft P. 29 1), was generally 
granted. 



Lord OUnbeme^ as to the mode of trial, says, '' The regular panrioirsR 

TO PROVB 
HIS GABS. 



course for a Oommittee to pursue is, first, to call upon the peti '° prov" 



tioner to make out his case ; if he make out a sufficient case, 

then to call upon the sitting member to answer it, and make 
out his own. Whatever arrangements, di£fering from this order 
may be adopted by Committees, either for the conrenience of 
parties or for their own, still they should nerer lose sight of 
this principle — that a petitioner must succeed upon the strength 
of his own title, and fvUy e$icMuh the truth of his own ctUega- 
turns*" 1 Peck. Introd. xxri. — vii. 

Thus Committees have always required something beyond the 
admission of the sitting member, that the allegation in the peti- 
tion is true. In the 1st Horsham case, 1 P. B. & D. 108, 
eridenoe of treating, and in the Bmmstaple case, W. & Br. 240, 
evidence of bribery was called for by the Committee, even though 
the bribery was admitted by the sitting member. Dartmouth, 
W. & Br. 21, ace. So where the sitting member was alleged 
to be a government contractor, although a letter from his agent 
announcing his intention of not defending his seat was put in, 
yet the Committee required the petitioner to prove the disquali- 
fication. CwrHsUj 1 P. B. & D. 60. 

It is doubtful how far this practice will be continued under 
the new act. It must be borne in mind, however, that the 
judge has under the 11th section to report whether any corrupt 
practice has been proved to have been committed with the 
knowledge and consent of any candidate, and also, whether cor- 
rupt practices have, or there is reason to believe that they have, 
extensively prevailed at the election. 

So it was the practice, though the sitting member withdrew. To prove his 
for a petitioner claiming the seat to prove his majority. Waier- 
f<yrd, 1 Peck. 239 ; 3rd Middlesex, 2 Peck. 389 ; Longford 
County, P. & K. 201 ; Mallow, P. & K. 266 ; BamstafU, W. & Br. 
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nriTioineR 240 ; althoiigh the general praetioe of fonner oommittees and 
Bte'a^ of the HouBe had been otherwise. See 2nd S€aford{k,i>. 17 S6), 
' 8 Lad. 138, where, the sitting members haying declined to de- 

fend their seats, the Committee resolyed that the petitioners 
were duly elected, without farther eyidence. 0<mtra, howeyer, 
Launcaton, 1 Peck. 239 n. And this practice will doabtless 
continae. 

Ilchester^ 1 Feck. 802. — This was a petition against the sit- 
ting members for bribery and treating, and claimed the seat. 
The election was ayoided on the latter ground. The Committee, 
apparently without objection, strack off thirty-two yoters from 
the poll — twenty-four from the sitting member's and eight from 
the petitioner's poll, as haying been bribed ; this, howeyer, 
not giving the petitioner a minority, the election was declared 
void. 

REPORT. On the termination of the case the Judge is to determine and 
certify to the Speaker (t) whether the member whose return or 
election is complained of, or what other person, is duly elected, 
or whether the election is roid (i»), which determination is to be 
final (s. 11),- and is to be carried into effect by the House of 
Commons (s. 13). 

Where any charge of corruption is made, he is further to 
report — 

1. Whether any corrupt practice has or has not been proyed 
to haye been committed by or with the knowledge and ocmsent 
of any candidate at such election, and the nature of such oornipt 
practice. 

2. The names of all persons (if any) who haye been proved 
at tiie trial to haye been guilty of any corrupt practice. 

8. Whether corrupt practices haye, or whether there is 
reason to belieye that corrupt practices haye, extensiyely pre- 
yailed at the election to which the petition relates. 



(0 or Depaty Speaker, or, if the office be yaoant, the Clerk 
of the House of Commons (s. 4). 

{u) It would seem necessary for the judge to adopt the form 
hitherto in use by Election Committees, '*that the sitting mem- 
ber (or petitioner) was by himself or bis agents guilty," &c., to 
meet the requirements of s. 46. 
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Sneh report as to the preyalenoe of corrupt practices and as bzport, 
to the persons guilty of such corrupt practices respectively is to ' 

have the sanae effect for the purposes of a commission of inquiry 
under 15 ft 16 Yict. c. 57 (x), and for the purpose of the pro- 
secution of such persons under s. 9 of 26 & 27 Vict. c. 29, 
respectively, as the report of an Election CSommittee (ss. 15 
ft 16). 

The judge may further make a spedal report to the Speaker 
of any matters arising in the course of the trial, e.g., the im- 
proper conduct of the returning officer (y), abduction of voters^ 
the method of eorruption,'&c. (z), which, in his judgment, ought 
to be submitted to the House of Commons (s. 11), and the 
House may make sudk order thereon as it thinks fit (s. 14). 



(x) See Berwick, W. ft Br. 185. 

\y) See Londonderry, G. ft B. 248, P, ft E. 279 ; Cofftntry, 
0. ft R. 289, P. ft E. 340. 

(z) See Nevtry, P. ft E. 149 ; Carrichfergua, ibid, 533 ; 
Londonderry, »upra i Coventry, iupra i Svdbury, B. ft Aust. 
252 ', Ipamch^ ibid, 260. 
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The qnestion of agency is one of the most important that 
can arise in election inquiries. It is to conceal agency, and so 
to relieve the candidate from the oonseqaenoes of corrv{^on 
practised on his behalf that the efforts of unscrupaloos men 
eogaged in the conduct of an election are invariably directed, 
and it is not too much to say that an election inquiry is more ' 
frequently baffled from a failure in the proof of agency than from 
all other causes put together. 

The question, however, has received an additional importanee 
from the passing of the recent Act, SI & 82 Vict. c. 125, under 
which the trial of an Election Petition now takes place before a 
Common Law Judge, instead of, as hitherto, before an Election 
Committee. And this arises from the distinction which pre- 
vails between the principles of agency, as understood at law, 
and those which have been hitherto acted upon by Committees 
of the House of Commons in Election inquiries, from the 



fact that the hite Act contains no express proyision with refer- 
ence to agency ; although it does provide (by s. 26) that the 
principletf practice, and rules, on which Election Committees 
haye heretofore acted in dealing with election petitions, shall 
be observed by the court and judge in the case of election pe- 
titions under the Act ; and from the consideration, that a Ck>m- 
mon Law Judge would naturally have a bias towards those 
principles, upon which he has been accustomed to act. It is 
apprehended, however, that the above provision is sufficient to 
authorise the judges to apply the principles of electioneering 
agency, as practised by Election Committees, to trials of election 
petitions under the Act> and it is quite certain that, if they 
do not do so, but^ on the contrary, insist on a contract to 
corrupt, express or implied, being proved, the object of the 
Act will be entirely defeated, and corruption will be practised 
for the future with almost absolute impunity. 



LBOAL 
AGSNCr. 



Now, the general principles which prevail at law in cases of 
agency will be found fully discussed in the dififerent works on 
that subject (a). And it is unnecessary to refer to them here of. 
further than to say, that an agency may be created at law (1), 
by the express words, or (2), by the acts of the principal, or 
(3), it may be implied from his conduct and acquiescence ; Storey 
on Agency, p. 41 ; that the nature of the agency and the extent 
of the agent's authority may in a similar manner be expressly 
described in an instrument in writing, or may be implied or 
inferred from circumstances ; Storey on Agency, p. 41 ; but 
that, whichever way the agency be originally created, it is always 
construed to include all the necessary and usual means of 
executing it with effect ; Storey on Agency, pp. 49, 68 ; and 
lastly, that agency, when proved by inference from lawful acts, 
cannot be extended at law to make the principal liable for 
illegal acts. LytrM v. Martin^ 3 N. & P. 609 (6). 



(a) See Storey on Agency, Paley on Agency, and Smith's 
Mercantile Law. 

(&) When once agency is established, the declarations and 
admissions of the agent, if within the scope of his authority, 
and part of the res gestcBy are evidence against the principal ; 
Storey on Agency, p. 109 ; Paley on Agency, p. 256 ; with this 
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LEGAL It is obyious, however, tbat these prinoipleSy derived as they 

^^^^ ure from the transactions of private life, and especially the one 



last-mentioned, cannot be applied with strictness to cases of 
electioneering agency. A candidate at an election professedly 
seeks an office of trust for the benefit of the public ; the 
public, therefore, is the party mainly interested ; nor is it too 
much to require that, in seeking to obtain such an office, the 
candidate should employ trustworthy agents and become re- 
sponsible for their conduct. Besides, it is not to be expected 
that any express directions to bribe or treat electors, or any 
distinct recognition of such acts if done— such as would be 
required in any ordinary inquiry before a court of law — could 
ever be brought home to candidates ; and probably in practice 
such conduct hardly ever occurs. If the principles of agency, 
therefore, held by courts uf law had not been relaxed before 
Election Committees, the very object of the inquiry would have 
been defeated. 
Distinction The principles, accordingly, which render a principal liable 
and election ^or the acts of his agents in a court of law have been consider- 
agency. g^y^ij extended before Election Committees ; and it is not unim- 
portant to observe that this distinction between legal and elec- 
tion agency has been recognised by courts of law. In FeUon v. 
Easthopey (*' Law of Elections," p. 838) Abbott, C. J., thus put 
the distinction in his charge to the jury : -r '*If an agent bribes 
voters with or without the knowledge and direction of the 
principal, it will void the election : the principal is to thaU 
extent liable ; but not so in an action for x>enalties under the 
statute : in such an action what is done must be shown to be 
done with the knowledge and authority of the principal." 
And the decisions of the Nottingham (B. & Am. 156), ^nd 
Ipswich (B. & Aust. 609), Newcastle-under-Lipne {ibid. 452), 
Southampton {ibid, 401), and many other Committees, show that 
the seat may be avoided for bribery, &c., by agents, though 
done without the knowledge of the sitting member. (See * * Law 
of Elections," p. 381). 



difference, that the principal is not allowed himself to give or 
adduce evidence in contiadiction of his own admissions, but he 
may give or adduce evidence to contradict the admissions of 
his agent, Fairlie v. Hastings j 10 Yes. 126. 
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It has acoordingly been considered sufficient if tfae fact of xLicnoM 
agency be established by circumstances arising out of the ge- ^^^ 



neral featnres of the ease, the conduct or connection of the Principles 
parties, the sabseqnent recognition of the acts of the sapposed ^'* 
agent, or at least ^the absence of any disayowal of such acts. 
And it has been usually proved by inference from a yariety of 
facts, each of which, taken singly, may not famish any oon- 
clusive or even material evidence against the party accused, 
but the aggregate of which have combined to establish, to the 
satisfaction of the Committee^ the connection between the can- 
didate and the alleged agent. 

When the fact of general agency is established, the sitting 
member or candidate is responsible, in a parliamentary sense, 
for all the acts of his agent ; and, though the authority of the 
principal be only proved to have extended to legal acts^ yet he 
will be held responsible for illegal acts done by sach agent or 
by a sub-agent acting under the authority of the immediate 
agent. 

Middlesex, 2 Peck. 32. — H. having been proved to be the 
agent of M. for all lawful purposes, it was resolved that, H. 
having, as agent to M., ordered that the directions of N. should 
be followed (with respect to treating the voters), the directione 
which N. gave in consequence of this order were admissible in 
evidence against M. (c). 

The different circumstances which have been considered by noor or. 
Election Committees sufficient, or not^ to establish the &ct of 
agency must now be considered. 

Showing a bill to the principal, who upon learning that Whatsuffi- 
it had been incurred by order of the agent) paid it, was held ^^ ' 
sufficient. Durham, 2 Peck. 186 ; Ipswich^ 1 Lud. 51. And 
see Osefoi-d, P. & E. 63, 0. & R. 142. 

So canvassing a place before and at the election in com- Canvassing 
pany with the sitting member, applying to the electors to give member,&c. 
him their votes, and paying the bill of a publican who had 
opened his house for the voters of such member, together with 



(c) What an admitted agent said a fortnight after the 
election was held admissible. DurJ^m, 2 P. B. & D. 271 ; 
Wakefield^ W. & Br. 7, ace. 
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PROOF OF. the general appearance of being the agent. Windsor^ 2 Peck. 

Canyassing ^^i. 

with Bitting In the Norwich case, P. & K. 670, though the Committee 
decided that merely canvassing with the sitting membera was 
not enough to constitute agency, yet, when, in addition 
thereto, the payment of a bill for beer, drunk at a house in 
their interest, was proved, it was held to be sufficient. 

So canvassing the town in company with the sitting member, 
taking a voter who had been referred to him by the sitting 
member into a private room and offering him money to vote 
for such member, with the additional circumstance of appoint- 
ing a man to guard the member on his Canvass to prevent his 
being interrupted or watched. PenryUf C. & D. 61. 

Taking the chair at a meeting of a candidate's friends, at 
which the candidate was present, accompanying him on his 
canvass, introducing him to a voter, at the same time adding, 
that he had brought him down from London in consequence of 
some resolutions passed at a meeting, at which neither he nor 
the candidate were present. Penryn, C. & D. 61 — 2. 

Constantly attending at committee-rooms, being employed by 
the sitting member to canvass for him in his absence (having 
formerly been his pupil), and paying for a pair of trousers 
which the sitting member bought. Ipswich^ K. & 0. 345. 
Canvassing with the sitting member, attending at committee- 
rooms, carrying addresses to the newspapers in order to be 
printed, and ordering a newspaper to be sent to the sitting 
member — the bills for the insertion of such addresses being 
paid by the person at whose house such member lodged — 
and the payment of the travelling expenses of a voter who had 
been referred to him by such member. Ibid. 343. 

Treasurer of 'So, being the treasurer of the "Independent Club," who 
acted as the committee of the sitting members, and having 
4002. paid into his hands by each of them, for the expenses of 
the election. Mayo (1853), Print. Min. So, being the chair- 
man of the district branch of the above club, and receiving and 
spending 202. of the above money ; ibid. So repeated acts 
of canvassing with the sitting member, not meiely accompany- 
ing him on the canvass. Great Yarmouth, 1 P. £. & D. 1. 
Contra, where, although often in committee-rooms and taking 
voters there, and treating them, he was never seen in the 
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company of the sitting member. Bolton, ibid. 52. Bat where rnoor or. 
he was present at entertainmeDts to which he had inyited the 
electors, at one of which entertainments the sitting member 
was also present, and had paid the bills, it was held saffieient^ 
although he denied the agency, and stated that the money 
expended came out of his own pocket, lit Laneaiter, ibid. 44. 

Liverpoolf 2 P. B. & D. 250. — To establish the agency of Secretary of 
one J. G., it was proved that at the election the sitting members ool^^ttee 
had a central committee-room ; that there were also district 
committee-rooms, to one of which J. G. was secretary; that 
his dnty was to take the results of the canvass of his dis- 
trict to the Central Committee ; that, some time previously to 
the election, he had hired a concert-room for the purpose of 
holding meetings of the electors of his district ; that on the 
day of the poll a room was hired and paid for by one of the 
members of his district Committee, and that he received the 
Toucher for and repaid the sum so expended ; that he em- 
ployed colour- bearers on the nomination day, whom he paid at 
his house on their return from the hustings ; that he mar- 
shalled a procession to the town-hall on the nomination day ; 
that he forwarded voters to the poll from his district; and 
that he attended the sitting members on their canvass. The 
Committee held that J. G. was individually an agent of the 
sitting member. See NoUingham, B. & Am. 156; Preston, 
W. & Br. 72, 74. 

In order to establish a case of agency against G. W., it Member of 
was proved that he was a member of the Committee of the ^^^^l^tee. 
sitting member, which sat at the Albion Hotel in Tynemouth, 
and also of a Select Committee, consisting of some of the 
members of the General Committee, which occupied a separate 
room in that hotel, and transacted there the business of the 
election* It was shown also that on more than one occasion the 
sitting member was seen in that room. G. W. was one of the 
party who used to start from the hotel on the canvass with the 
sitting member ; he gave directions to hire colourmen ; signed 
orders to publicans for the supply of refreshments, which were 
principally used by the colourmen ; received back such orders 
from the person who collected them, when used, from the 
publicans ; paid some of them, and was present in the com- 
mittee-room, in company with the chairman of the Oommittee 
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when the latter paid the expenses of one P., the mate of a ship, 
who was employed to look after the sailors in the interest of 
the sitting member. The Committee held this sufficientb 
Tynemouth, 2 P. B. & D. 183. 

So making arrangements for the polling with the town-clerk, 
canvassing for and with the candidate, introducing him on one 
occasion to a yoter, bringing voters np to the poll, his clerk hav- 
ing attended with the admitted agent of the candidate at the 
revision courts being in a room which had been kept private for 
the particular friends of the candidate, being present at an 
entertainment given to the electors, and being subsequently 
seen talking with the candidate. 2nd Horsham, 1 P. E. & D. 
251. 

Where a man canvassed in company with a candidate — 
lived in the same house with him during the election — went 
about alone asking votes for him, and on one occasion solicited 
a vote in the presence of and jointly with the candidate — was 
steward to the nobleman upon whose interest the candidate 
avowedly stood, — he was not thought to have been proved to be 
an agent. Mitchell, 1 Lud. 83. 

Where a gentleman having canvassed a borough resigned his 
pretensions to his brother, who used the same colours, em- 
ployed the same persons, and frequented the same houses, the 
letters of the one who had resigned were not allowed to be 
read in evidence against the other, who had been elected, it 
being conceived that sufficient proof of agency had not been 
given. East Retford, 1 Peck. 479 ; Ipsvnch, W. & D. 178 
aee. 

So the patron of the borough, who is liable for the expenses 
of the petition, is not thereby made an agent. Lyme Regis, 1 
P. B. & D. 38. 

Aceompauying the sitting member from London to Sligo, 
and living with him there, being in company with the admitted 
agent of the sitting member at his committee-rooms, making 
a speech to electors assembled in the commercial room of the 
hotel where the committee-rooms were^ and being seen arm-in- 
arm with the sitting member on his canvass, was held not 
sufficient in the 2nd Sligo case, 1 P. B. & D. 212. But see 
Beverley, W. & Br. 79. 

Ipaiwick, W. & D. 179. — It appeared that P. was generally 
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busy in the election ; that he engaged distriet oommittee-TOoms Piioor of. 

at the hofue of a person named K., and directed plaoardi to voiunteer- 

be placed outside the house, &c., and that he accompanied the J^^wS^^ 

sitting member on his canvass on one or two occasions. The 

sitting member^B agent, in answer to a qaestion, ** Was P. in 

any way employed t '* said, *' He was a great deal more '* (». e., 

more than some other persons abont whom he had jnst been 

ashed) '*in the rooms" (i e., the committee-rooms) ; ''he was 

in the house and abont, and did assist Mr. C* (the sitting 

member). '* I did not consider him an agent. He was there 

with a number of other gentlemen who offered their sernces.*' 

On cross-examination, it appeared that the assistance he ren* 

dered was in giving information about voters. The Committee 

held the evidence not sufficient. 

In order to establish the agency of one B., it was proved Butler of 
that he was the butler and confidential servant of the sitting ^wa&r. 
member ; that he was active abont the election ; paid the 
watchmen and persons employed to keep the peace ; employed 
flag^bearers and afterwards paid them ; paid the band, and also 
persons who had been hired to accompany the sitting member 
from bis residence to the hustings on the nomination day, and 
others who had been hired to protect the sitting member and 
his party. The Committee held the evidence insufficient. 
CockermotUh, 2 P. B. & D. 170. 

Agency at a former election is not evidence of agency at a Agent at 
subsequent one. Aahhiirt<m, W. & Br. 3 ; PenryUy K. & 0. ^^®'* ^^^' 
443. But for the purpose of proving agency counsel have been 
allowed to go into transactions at a previous election to show 
that a constant correspondence was kept up for the purpose of 
operating on the borough from the preceding election to the one 
in question. Sligo (1853), Print. .Min. 

It is difficult to draw any very intelligible principles from Remarks 
these cases ; indeed, each case must, ex necestiiate, rest on its q^^t^ 
own facts, as in the OochermotUh case, where the fact of the 
alleged agent being the butler of the sitting member — a 
person, therefore, obviously unlikely to be employed as an 
election agent— rseems to have outweighed, in the estimation of 
the Committees, facts which, in the case of persons of a 
different class of life, have been held sufficient to prove agency. 



66 AGfiNCT. 

PROOF or. The mere acoompanying of a member on his canyass, it 
seems clear, is insafficienti eren with the addition of general 
activity in the election, sach as conducting voters to the poll, 
treating them, &c., and being at a member's honse but not 
personally with him. See Oreat TarmotUh^ W. & Br. 118. 
When, in addition, there is evidence of personal friendship and 
confidence, snch as repeated canvassing, canvassing arm-in-arm 
with the candidate or in his carnage, introdncing voters to him 
(though a solitary instance of this would hardly be sufficient), 
or saying **he has brought the candidate down in consequence 
of a certain resolution,*' &c., the case is much strengthened. I^ 
in addition to this, the payment of the election bills or some of 
them be proved (ef), or that money has been deposited in the al- 
leged agent's hands for that purpose. Committees have generally 
determined that agency has been proved. In no case, except that 
of London^ F. & F. 660, it is believed, has such proof failed in 
producing the desired effect. 
Payment of Since the Corrupt Practices Prevention Acts, however, it 
expexues. would, it seems, be even more conclusive ; for, if the payment 
were made by the agent for election expenses appointed under 
those Acts, such an agent has been held to be a general 
agent for the purposes of the election {Tewkeshwy, W. & D. 
112) ; and, if it were made by some thud party, contrary to 
the provisions of the Acts, and subsequently admitted by the 
sitting member, the strongest possible inference of agency 
would arise from the illegality of the act. See Qalway^ W. 
& D. 140 ; Falkirk, ibid. 169 ; Cfreat Yarmotah, ibid. 185 ; 
Dublin, ibid. 230 — in all which cases payments were so made, 
and the Committees held that agency was established (e). 
If payment ^^® contrary inference would arise from a repudiation of such 
repiidiated payment. Bury, W. & D. 121. On the question of the agency 
number. of one 0., the Committee came to a decision in the following 
terms : — '* It has been shown that 0. had been seen in Mr. F.'s 
central committee-room ; that he had canvassed for Mr. P. ; 
that he had been busy in arranging the operations of the non- 



{d) A casual instance might not be sufficient; Bury St. 
Edmunds, W. & D. 126. 

(e) Although in one case (Dublin), it was subsequently 
disproved< 
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electors for promoting Mx. P.*i return; that he engtged a room PBoor or. 
which was used for the purposes of Mr. P.*s election ; and that if payment 

Mr. P. on one occasion visited the room after it had been repudiated 

by Bitting 
engaged. Connsel contend that this accamnlation of facts member. 

establish a case of agency with regard to 0., and rely par- 
ticularly on the hiring of the room. The Committee are of 
opinion that the acts here cited are wholly insufficient to 
establish agency. The acts of 0., previous to hiring the room^ 
do not amount to any proof of agency, and the hiring of the 
room is not shown to have been authorised or adopted by Mr. 
P. or his official agent. Mr. P.'s visit to the room admits of 
various explanations. The account for hire, tendered to the 
agent by the owner of the room, though moderate in itself, was 
not only not paid by him, but was repudiated." Hvdder^ld, 
W. & Br. 29 ace» But see Aahbwrtont W. & Br. 5. 

It would seem, from the opinion of Lord JT^nyon^ that the '^^f^'^^ 
openly acting in such a manner as to induce the electors to agent (/). 
consider a man as agent ia proof of agency sufficient at least 
to call upon the candidate to disprove it. And there can be 
no doubt that, in the absence of evidence to rebut the pre* 
sumption that arises from such acts, a Committee, in their 
capacity of a jniy, may draw that inference. The circum- 
stances of the case in which this opinion of Lord Kenyon is 
reported to have been expressed are as follow : — An action was 
brought to recover a bill incurred during a contested election ; 
and the question was, whether Messrs. M. and F., the defen- 
dants and candidates, were liable for the acts of S. It 
appeared that a committee, in their joint interest, had been 
nominated by S., who acted throughout the election as the 
agent of both. He went to meet them on their arrival, carried 
a flag before them, and headed the procession which introduced 



(/) It has been contended in some cases that it is competent 
to prove the fact of agency by the declarations of the agent. 
Mr. Justice BuUer, however, in his charge to the jury in the 
CrUklade cases (Petrie's) p. 152, said that 'Hhe defendant's 
bribery, by means of an agent, must, nevertheless, depend upon 
his own acts ; for one man cannot be charged with the offence of 
another because that other has chosen to call himself an agent.'' 
See Dunfermline, 1 Peck. 16. Ayleshwry, W. & Br. 12 aec, 
Cwtra, Midhunt, 2 Peck. 148. 
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PB007 or. them into the town ; he canTused the town with them, gare 
"""~~~~"~^ diiectioni as to bringing infirm roters to the poll, paid some 
of the bills incorred, was consnlted by the committee when any 
bnsiness was done, and was generally understood to be the 
leading man upon the committee. Lord Kenyan held this to be 
proof of agency sufficient to affect both the defendants. Hidler 
V. Moore, Cliff. 871. 
Cknmnittee. In the same case Lord Kenyan is reported to hare 'said that a 
committee was to be considered, both collectively and individu' 
ally, as agents, and that the candidates were answerable for 
every act done by any of the members in relation to tbe 
election. With great submission, the mle seems to be laid 
down too broadly, and to an extent wholly uncalled for by the 
facts of the case. There can be no doubt that, if a candidate 
knows of a committee being established to forward the pur- 
poses of his election, and does not disavow their proceedings, 
he will be bound, as he ought to be, by their collective acts ; 
but it seems going very far to say that, because a man submits 
to abide by the responsibility incurred from the acts of a body, 
he therefore becomes liable for the individual acts of each 
member of that body. There may be those on tbe committee 
in whose individual discretion he would feel no confidence, and 
yet he would not object to their being on the committee, know- 
ing that the majority were worthy of the trust reposed in 
them. Were the law otherwise, a candidate might be made 
liable for the acts of an individual member of his committee, 
which act had been expressly forbidden to be done by the 
majority. 
Indi^ual Thus, in the Cirencesfer case, 1 Peck. 466, which sat after 
Committee, the publication of the above report^ evidence of what was said 
by a Mr. P. was not allowed to be given in evidence against one 
of the sitting members, on the ground that his agency had not 
been satlsfiictorily established, although he was proved to have 
been one of such member's committee, and that he had on 
one occasion introduced a voter to him. Ace. Oxford, P. & K. 
61 n., 62 ; Nottingham, B. k Am. 163. So a member of a 
self-constituted committee is not an agent {Drogheda, W. & 
D. 209) ; even though he seconded the sitting member and took 
an active part in the election. Wareham, W. & D. 95. 

So, being an active member of a committee^ his name appear- 
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ing on placards posted about the town, was held not sufficient ; fboov of. 
North Cheshire, 1 P. E. & D. 222. Individiud 

But where the sitting member had placed himself in the q^^^^ 
hands of certain gentlemen who constituted his committee^ 
of which T. (the witness) was considered by some the secre- 
tary, and the meetings of which he frequently attended, it was 
considered sufficient, the Committee intlmatiDg *Hhat the dr^ 
cumstanoe of Mr. S. haying placed himself in the hands of his 
committee would, imless some further explanation be giyen, 
induce them to consider that every gentleman who may have 
been proved to be an acting member of his committee was 
the agent of Mr. S. for the purposes of the election.*' Htul" 
dersfieldy 2 P. R. &; D. 128. But the circumstances of this 
case- hardly required so broad a principle ; for T., in addition to 
being an active member of the committee, had canvassed with 
the sitting member, was engaged in bringing voters up to the 
poll, and had paid some of the election bills. Aoc. Liverpool^ 
p. 63, ante, where it was admitted that the eenlral committee 
were the agents of the sitting member. 

The rules which apply to a committee being agents obviously Olubs. 
apply with less force to a club, except, where^ as in the Mayo 
ease, ante, p. 62, they are in fact the Committee, and have 
undertaken the practical conduct of the election. See Bristol^ 
P. & K. 676 ; Gloucester, W. & Br. 25. 

The Norvnch Committee, P. & K. 665, decided that the Partners, 
employment of one attorney as general agent is not proof of the 
agency of his partner. 

Where the interference of ministers of the Crown was alleged. Private . 
conversations between the witness and the private secretary of 
one of the ministers were held admissible. Dover, W. & Br. 
128. 

By the 4 & 5 Vict. c. 67, in cases of bribery, evidence of ^^^^^1^. 
the facts could be given before an Election Committee without fore bribery, 
proving agency in the first instance. That Act has been ®*tmg,«c 
repealed, but the 31 & 82 Yict. o. 125 contains a similar 
provision (s. 17, infra). The 26 & 27 Yict. c. 29, s. 8, made 
the same provision as to treating. This section has also been 
repealed, but in lieu thereof the 31 & 32 Vict. c. 125, s. 17, 
provides that ** on the trial of an election petition under this 
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PBOOF OP. Act, unless the judge otherwise directs, any charge of a cormpt ^ 
practice *' (which includes bribery, treating, and nndne infla« 1 

enoe^ s. 3), *'may be gone into, and eyidence in relation thereto 
receiyed, before any proof has been giyen of agency on the part 
of any candidate in respect of sach cormpt practice." 

It was discnssed in the case of NeweaMU-under-Lymt, B. & 1 
Anst. 446, whether the contequencei of bribery by an agent ' 

were affected by the 4 & 5 Vict. c. 57 — t.e., whether, sinoe 
that Act, bribery by an agent wonld not cease to affect a prin- 
cipal, unless it were shown to be done ^*with his knowledge 
and consent." There is no reason to suppose that the 
Legislature intended any such alteration in the law. The 
Committee formerly, as the judge now, is required to separate , 

in his report the factB of bribery prored from the conduct of 
the sitting member or candidate (see s. 11) ; but that is alL 
Aec. 2nd Iprwich, B. k Aust. 601. 

Nor did that statute make any alteration in the proof of 
agency. Sovnthcumplon, ibid, 882. And see Nottingham, 
B. k Am. 168 ; Sudbury, B. & Aust 245. In the Ipsuneh 
case, ibid, 258, on a question put with regard to a conyersa- 
tion leading to an act of bribery, the Committee resoWed that, 
'*as it would haye been a competent question if agency had 
been proyed, the effect of the new Act" (4 &; 5 Vict. c. 57) ''is to 
make the question admissible, more especially as it^cannot affect 
the sitting member unless agency is proyed.'* 
^9^^ ^ It is to be obseryed that, in cases of riot and intimidation, it 
would not seem necessary to implicate the sitting member or his 
agents with the illegal proceedings, in order to ayoid the elec- 
tion. See Nottingham, 1 Peck. 85 ; Coventry, C. & B. 279. 
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The general rules of eTidence in courts of law were, generally 
speaking, equally applicable before an Election Committee, not 
becanse they were the rules of courts of law — for Committees 
were not necessarily bound by them as such (a), and, indeed, 
in some oases they laid down a larger rule than that recog* 
nised at law, and in others already established a rule which 
had not received a distinct judicial sanction — but because 
the principles of evidence, being founded on reason, are as 
applicable to an inquiry into the truth of any ordinary fact 
as they are to a judicial investigation. See Stark. Evid. (4th 
ed.), p. 18. 

However, since the transfer of the jurisdiction over controverted 



(a) See 3 Dougl. 15. 
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elections from Oommitteca of the House of Commons to the Court 
of Common Pleas and the judges selected as provided by the 
Act, 31 & 32 Vict. c. 125, it cannot be doubted that the com- 
mon law rules of evidence will be enforced by the judges on the 
trial of election petitions. It remains, therefore, only to notice 
the exceptions to those rules, which have been estabUshed in the 
case of election inquiries, and some few of the principal matters 
of evidence which ordinarily demand attention on the trial of an 
election petition. 

wiTHiiata^ The objections which prevailed at common law to the com- 
Compe- potency of persona to be witnesses on the ground that they had 

*®**®y ^ been convicted of infamous crime, or had some interest in giving 
the proposed evidence, were abolished by the 3 & 4 W. 4, o. 42 
8. 26, which Act, however, clearly did not refer to proceedings 
before Election Committees, and the 6 & 7 Vict. c. 85, which 
probably did (6). The 14 & 15 Vict. c. 99 further provided 
(by the 2nd section) that, " on the trial of any issue joined, &c. , 
or on any inquiry arising in any suit, action, or other proceed- 
ing in any court of justice, or before any person having by law, 
or by consent of parties, autkorUyto hear, receive^ and examine 
evidence, the parties thereto, and the persons on whose behalf 
any such suit, action, or other proceeding may be brought or 
defended, shall " (except as excepted) " be competent and com- 
pellable to give evidence, either vivd voce or by deposition," &c 
Accordingly, all persons (not within the exceptions), whether 
sitting members, candidates, petitioners, or voters on their own 
votes, are now competent and compellable witnesses on an elec- 
tion inquiry ; and any interest which a witness may have in the 
decision of the case is now only a point for the consideration of 
the judge in weighing his evidence against that of others. See 
Dartmouth, 2 P. R. & D. 154. 

Sd^tl ^^« 3"^ »^*i°° °^ ^^ 14 & 15 Vict. c. 99 exempted hmi- 
bands from giving evidence against their wives, and vice versd. 



(b) If it did noti an objection might be made to allowing a 
person convicted of any crime to be examined on an election in- 
quiry, the above being the only Act that removes an incapacity 
on this head. The diflBculty arises from the introduction of the 
words ** civil or criminal " into the first section of the Act. 
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This exception waa repealed by the 16 & 17 Vict. c. 88, which, wrrNBasEs. 
however, provides, by s. 8, that no husband shall be *' competent 
or compellable" to disclose any commnnication made to him 
by his wife daring the marriage, and vice vtrad. In the Bury 
case, W. & D. 120, the wife was allowed to give evidence of a 
conversation she had with a third x>erson on the subject of her 
husband* 8 vote, and of the fact that she communicated Uiat con- 
versation to her husband, but it was h«ld that the .husband 
could not be asked what his wife had said to him. 

Th€ 3rd section of the above Act, in accordance with the well- Privilege 
known rule that no one is compellable to answer any question 
tending to criminate himself (see Stark. Evid. (4th ed.) 41, 
204 n.), provided that nothing should render any person ''com- 
pellable to answer any question tending to criminate himself or 
herself." (See Barnstaple, 2 P. B. &; D. 837.) This exception, In cases of 
however, so far as regards a witness before an Election Com- *^°"^P 
mittee, and so far as it relates to any corrupt practices at, or 
connected with, the election under inquiry, was repealed by the 
26 & 27 Vict. c. 29, s. 7, which provided, that no person should, 
with respect to such matters, be excused from answering any 
question on that ground ; but he was entitled, on answering 
" every question," to a certificate of indemnity from the Com- 
mittee. The provisions of the above section, ''relating to the 
examination and indemnity of witnesses" (c), are extended to 
the trials of an election i>etition before a judge under the new 
Act ; see s. 33 ; and the certificate is to be given under his 
hand, ibid. {d). 

Except in cases of corruption the privilege of a witness not to In other 
criminate himself, which extends to answering questions and pro- 
ducing deeds, which would be evidence in an action for penalties 
(Stark. Evid. 4th ed. p. Ill, 205 («) ), or which would subject 
him to a forfeiture of his estate (FhilL Evid. p. 225), but not, 



(c) The 7th section further provided that no answer made by 
a witness before an Election Committee should be admissible 
in evidence, in any proceeding civil or criminal, except on an 
indictment for perjury. It is doubtful if this proviso is still 
in force. 

(d) As to the committal of witnesses for contempt, see rules 
42 & 43. 

(e) But see Stewart y. Crawford, 1 Bligh, 163. 
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WITNE8818. except as above, to qneBtions which would be eyidence in a civil 

Privilege of. *«*i°° °^y (^°« ^- ■^«^«» ^ Q' ^- ^^^» ^^ ^^- ^» *• ^"^' ^**^^ 
remains. It is, however, the privilege of the witness, and not 

of the party (Roscoe, Evid. (8th ed.), 136), and he may waive 
it therefore, if he pleases (per AlderBOUy B., UdaU v. Walton^ 
14 M. & W. 256), and give evidence against his own righb to 
vote, having first been cautioned, that he need not do so, 
unless he pleases. 2nd Ilchester, 2 Peck. 251. 
Election Another privilege to which a witness is entitled is, that evi- 

agents. dence cannot be given of matters disclosed in professional confi- 
dence. This rule extends to counsel, attorneys, the agents of 
the latter, and their clerks, and, being the privilege. of the 
client, never ceases. Stark. Evid. (4th ed.), p. 415; Dover^ 
P. & K. 417, innotis; Midhuratf 2 Peck. 147. In the case 
of Oxfofdf P. k K, 104, it appears counsel were examined as 
to whether they had received a retainer ; but, on similar evi- 
dence being offered in a court of law, Abbott^ G. J., refused to 
hear it; Foote v. ffaynCy E. & M. 165; and see Curry v. 
Walter, 1 Esp. 456. In the Rye case, 1 P. E. & D. 116, a 
parliamentary agent was held not bound to disclose instructions 
received from the solicitor of the petitioner with reference to the 
statements to be made in the petition. And see DartmotUh, 
B. & Am. 490. 

The privilege, however, only extends to attorneys acting ii| 
their professional character {BramweU v. Lucas, 2 B. & G. 
745) ; and see the rule laid down by Abbott, G. J., in Ex parte 
Aitkin, 4 B. & Aid. 49 ; Evesham, F. & F. 523 ; Middlesex, 
2 Feck. 132. And, as thdr employment as election agents is 
80 general, it becomes an important question whether such em- 
ployment is in their professional character or not. 

Norwich, 3 Lud. 451. —It was resolved that an attorney 
should not be examined as to any matter concerning the election 
since the first day of his employment as agent. In the case of 
Herefordshire, however, 1 Peck. 209, an attorney was asked 
whether he did not go, by order of one of the candidates, for 
some tickets to be distributed to the electors : this was objected 
to on the ground of professional employment ; but it was an- 
swered that, on the occasion in question, he had not acted as an 
attorney, but as a common messenger ; and the Committee held 
that he was bound to answer. And see Qloucatershiref Orme, 
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2nd ed. 454; -^arwicA (1863), Prini. Aftw., where an attorney, witnesses. 
at tKe desire of his client, the patron of the borough, had privilege of. 
had an interview with another person on the subject of bringing 
forward P. as a candidate, and the Committee held that the Election 
conversation could not be excluded on the ground of professional ^®° ' 
confidence. 

It certainly seems difficult to see how an attorney*s employ- 
ment as an election agent can be said to be ** so connected with 
his professional character as to afford a presumption that his 
character formed the ground of his employment by the client ** 
{per A bbottf C. J. , in Ex parte Aitken, supra), except with regard 
to the few legal questions which may arise during an election. 

In WiUon ▼. Rastallf 4 T. B. 753, the objection to receiving 
the evidence of attorneys prevailed ; and it appears, from a 
statement in argument at p. 756, that BvlUr, J., in one of 
Petrie^s cases of bribery tried at Salisbury, expressed a strong 
opinion that such exclusion was right ; but in Claris v. Clark, * 

1 M. & Rob. 6, Lord TeiUerdtn, C. J., mentioned a case (an 
action for bribery) in which, though the judge refused at the 
trial to receive such evidence, and nonsuited the plaintiff, yet 
the nonsuit was afterwards set aside on the ground that, though 
the witness was the defendant's attorney, the communication 
was not made to him in his professional character (/). 

In one case, Ca^ermarthenshire, 1 Feck. 293, the privilege 
was extended to the agent, although it did not appear whether 
he was an attorney or not ; sed queer e ; in Fownitain v. Young, 
6 Esp. 113, a person was consulted confidentially, on the sup- 
position that he was an attorney, when in fact he was not, and 
it was held that he was compellable to answer ; and, in analogy 
to this, in the Aylesbury case, 2 Feck. 263, an objection to a 
member of the House being examined, on the ground that he 
had been confidentially intrusted with all matters relating to 
the election, was abandoned. 

A further exception to the usual rules of evidence occurs in admissions. 



(/) A communication by a client to an attorney, if made for 
the purpose of obtaining information as to a matter of fact, and 
not for the purpose of asking legal advice, has been held not 
privileged. Bramwell v. Lucas, 2 B. & G. 745. 

E 2 
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▲DMiBsioNB. consequence of the statates dispensing with proof of agency in 
the first instance (see ante, p. 69). Hearsay evidence, i.e., 
what the witness nnder examination has heard a third person 
say, either in conversation with himself, or otherwise, and con* 
Tersely, what the witness has himself said in conyersation with 
others, is not admissible. Fhill. Evid. p. 197. I^hns evi- 
dence of what an overseer or a voter said before the revising 
barrister was rejected. Bedford, P. & K. 147 ; Wigcm, B. & 
Anst. 174, ihid, 226. So» in proving « tender, the previons 
declarations of a voter as to whom he meant to vote for were 
held inadmissible. Droitimch, K. & 0. 56. Nor does it alter 
the principle that the evidence proposed to be given is the only 
evidence attainable ; Fhill. Evid. 221 ; Sudbury, 2 Dong. 
172. Nor that the facts desired to be inferred from the 
statement offered in evidence are notorioas, as in the Stid- 
hury case, B. & Anst. 250, in which it was not allowed to 
* ask a witness if he had heard certain persons at the election 

called "committee-men." 

But declarations of a party to the suit are an exception to 
this rule ; such being against his interest, the presumption is 
that they are true ; Fhill. Evid. 356. Thus the declarations 
and admissions of petitioners or sitting members are admissible 
against them. So the declaration of a petitioner against the 
character of his own witness {Londonderry, P. & K. 277 ; 0. 
& B. 253, Berwick (80 June, 1820) ), has been received. 
Of vote So a voter in a scrutiny, when his vote is at issue, is con- 

onhla own i^^ered a party to the suit : and what he says about his vote is 
admissible, notwithstanding some decisions to the contrary {g). 
Such declarations were received in the cases of Bedfordshire, 2 
Lud. 411 ; Weymouth, Orme, 2nd ed. 411 ; Leominster, 2 Peck. 
395. And later cases have confirmed this rule. Petertfield, 
F. & K. 49 ; 0.& E. 84 ; NewWindsor, K. & 0. 173 ; DroUwieh^ 
ibid, 64. So declarations and admissions of the person on the 
poll that he was not the person on the register have been received 
in questions of personation. Southampton, P. & K. 222. 



(g) Although the old cases in the joum^s are not consistent 
upon this point, yet the weight of authority is in favour of re- 
ceiving such admissions. See Great Oriinsby, a.d. 1700; 13 
Joum. 879 ; Yiyrlcehire^ a.d. 1736, 22 Joum. 604. 
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A distinction was attempted to be established by the Mid- admibsiokb. 
dleaex committee, 2 Peck. 141, as to dechurations aft^er the 
election, on the ground that, in sttch a case, the candidate had 
acquired an interest and title in the rote given for him, and 
that, therefore, as against him, the declarations were not ad- 
missible. And, in the Nottingham case, C. & D. 203, evidence 
of an admission by a voter, after the election, that he was a 
pauper at the time of voting was rejected. But in the iptwieh 
case, E. & 0. 387, the Committee resolved, *'That evidence of 
the declarations of voters that they were bribed, whether be- 
fore, during, or after the election, is admissible;** and, in the 
Leominster case, 2 Peck. 395, the Committee resolved, ''That 
the declaration of a voter is admissible, whether made before or 
after the election.*' Ace, Weymouth^ Orme, 2nd ed. 411, t» 
notis. And votes have been frequently struck off in conse- 
quence of admissions made by the voters during their previous 
examination on other points in the same trial. Qalway, P. k £. 
^26 ; Wigcm^ B. & Aust. 139 ; Ennit, E. k 0. 435. 

The above exception extends, of course, to the admissions of third 
and declarations of agents ; Phill. Evid. p. 403. In a trial of Peraons in 
a civil action such evidence would not be receivable till agency bribery, 
be proved, for it would be hearsay only ; but on the trial of an '®**"^' 
election petition the rule seems to be dispensed with by the 
operation of the 31 & 32 Vict. c. 125, s. 17, which enacts, that 
on such a trial, ''any charge of a corrupt practice {h) may be 
gone into, and evidence in relation thereto received before any 
proof has been given of agency on the part of any candidate in 
respect of such corrupt practice." 

This provision, howeyer, raises a question of considerable 
importance, viz., whether the act extends to make such admis- 
sions admissible, or is only intended to provide that evidence of 
the fadt of corruption may be given before agency be proved ; 
and the point may be illustrated shortly, as follows : Suppose 
in a civil action against A. for the penalties of bribery, a witness 
said, ' ' I saw B. give C. 52.** This would be inadmissible in such 



(A) In cases of general riot it was never necessary to prove 
agency in the first instance. Nottingham^ 1 Peck. 85 ; Coveiy' 
try, C. & B. 288. 
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ADMiBBioHs. an action till proof of B.*b agency, so as to affect A., was given. 
Z7^. 3 On an election petition, however, such eyidence would clearly 
persona In be admissible under the above Act) as proTiDg the fcuit of 
bribery, bribery ; a fact, be it observed, within the witnesses own know- 
treating, Ac. ledge, and not hearsay. But suppose in such a case the witness 
said, ** B. admitted he had given C. 61.,** would such a state- 
ment be admissible under the Act ? in other words, does the 
Act alter the rules of evidence, and make what would be illegal 
evidenoe without it, legal? or does it only extend, as above 
stated, to make evidence of the fact of bribery admissible, be- 
fore agency ? 

It is to be observed that a very similar provision was in exist- 
ence previously, so far as bribery and treating were concerned, 
for the 4 & 5 Vict. c. 57 (now repealed) provided, that when- 
ever a charge of bribery was brought before an Election Com- 
mittee they were to *' receive evidence upon the whole matter 
whereon it is alleged that bribery has been committed, neither 
shall it be necessary to prove agency in the first instance before 
giving evidence of those facts whereby the charge of bribery ia 
to be sustained:" and the 26 & 27 Vict. c. 29, s. 8 (also now 
repealed), made a provision in similar terms as to treating. 
The decisions of Committees, however, under the former statute 
(there are none under the latter) are conflicting. 

In the SudbViTy case, B. & Aust 245, the conversations of 
persons not shown to be agents, but engaged in acts of bribery, 
were not allowed to be given in evidence till it was proved that 
such persons were voters ; and then the Committee received the 
evidence on the ground that they might have to report upon 
facts of bribery, though committed without the knowledge or 
consent of the sitting members or their agents. In the Iptwich 
case, B. & Aust. 257, the statement of the witness to a third 
person not proved to be an agent was received in order to show 
a corrupt transaction in which they were engaged. SwUhamp' 
ton, ibid. 881, ctcc, 

Nottingham, B. & Am. 168. — Evidenoe of what a third per- 
son said in conversation with the witness was admitted in this 
case; but, to guard against misapprehension, the Committee 
unanimously resolved, "That the intention of the statute 4 & 5 
Viet. c. 57, was to enable Committees to receive evidence on the 
whole matter whenever it is alleged that bribery has been com- 
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mitted, without proving agency in the first instiuioe, hiU that adiiissioks. 
SttcA evidence mutt be legal evidence^ and that the rules of ot third 

evidence have not been altered by that statute. With reference P^f^oi^* ^ 

^ ^ cases ox 

to the extended sphere of inquiry, it is their wish to afford bribery, 
counsel every latitude consistent with the ordinary rules of ^' 

eyidence ; bat, before a question is put as to anything said by 
a third party, he must state that he believes that the question 
will tend to prove some /act of corruption implicating the 
parties, meaning not thereby the sitting member, but parties 
engaged in the ret gettce." 

So, in the 2nd Nottingham case, B. 9c Arn. 195, where a 
witness was asked if any of the voters had said anything to him 
respecting their votes, the Committee asked, whether the answer 
would be explanatory of any criminal transaction between the 
witness and any parties mentioned in the opening statementi 
and, on receiving an answer in the affirmative, resolved that the 
question might be put. 

Ibid. 197. — B. had been stated by counsel in the opening to 
have promised money to a voter named 8. Upon proceeding to 
prove a conversation between S. and one H., it was contended 
that, before this conversation was admissible, H. must be 
shown to be the agent of B. The Committee assented to 
the objection, and resolved that the question could not 
be put. 

In the Chatham case, 2 P. R. & D. 37, a statement by a 
voter in conversation with the witness, that he had promised 
to vote for a particular candidate, was received. So a statement 
by a third person alleged to have been an agent as to the con- 
duct of the election. HuUf ilnd. 97. Of a voter alleged to 
have been unduly influenced. Lym^ Begiti 1 P. B. & D. 29, 
82. Of a voter alleged to have been bribed. Gfreai MarloWf 
^tid, 16. Of the wife of a voter, alleged to have been bribed. 
KiddermintteTf ibid, 266. And see let CheUenham, ibid, 
184 ; Aylesbury, ibid, 269. 

But the declaration of a voter, alleged to have been bribed, to 
the opposite candidate, on canvassing him, was not received 
{Ouildford, 2 P. E. & D. 112) ; on the ground, it seems, that a 
candidate cannot be the agent of his opponent. So the declara- 
tion of a voter, alleged to have been bribed, to the witness, was 
rejected. Wigton Bm^hsy ibid, 137. Ace, Bewdley, 1 P. B. 
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▲ouissioNs. & D. 68. Bat, in the RochdaU and Wei/mouth eases, W. k IX 
Of third ^^» 1^8, such evidenoe was received^ 

persons in Suoh evidence, however, clearly does not a£fect the sittina 

cases of . 

bribeiy, member or petitioner, unless agency he subsequently proved^ 

treating, &e. ^j^^ Bewdley Committee, 1 P. R. & D. 64, sUted that, if the 
admission, of which they had received evidence, should turn out 
to be a mere declaration (i.e., if agency were not subsequently 
proved), they would attach no value to it. And see Ist Chelten» 
Aam, ibid, 185 ; 2n(2 Cheltenham^ ibid, 229 ; Bridgnorth^ 2 
P. B. & D. 20 ; Ilchezter, 3 Dougl. 159. 
Part of The declarations of third persons are, however, admissible 

^^ ^ ' when they are part of the res gesta, and explanatory of the 
intentions with which certain acts are done. Thus the declara* 
tion of a person at the time of giving a refreshment ticket was 
admitted. North Cheshirey 1 P. B. & D. 217, 218 ; and see 
ibid. 221 ; 2nd fforsham, ibid, 249. 

RETuniT. It remains to notice the proof required of such matters as 
ordinarily occur on the trial of an election petition. 

The return, with the writ attached thereto, is in the custody 
of the Clerk of the Crown in Chancery ^ Law of Elections,*' p. 
290), and is admissible in evidence as a public document pro- 
duced from the proper custody (t). PhilL Evid. pp. 250, 632, 
See Coleraine, P. & K. 481. By s. 5 of 7 & 8 Will 3, c. 7, 
the book in which the Clerk of the Crown is directed to enter the 
return or a copy thereof, is made evidence, but only, it seems, in 
an action for a false return under that statute. 

The returns in the Tower begin with the 26 Edw. 1, 
and end with the reign of Edw. 4. As far as the 7 Edw. 4, 
they are by a schedule attached by the sheriff to the writ, 
naming the persons elected throughout the whole county, 
and their manucaptors. From that time up to 16 & 17 
Vict. c. 68, they are by indenture between the sheriff and 
the returning officer of each city and borough. From 17 
Edw. 4 to 1 Edw. 6 the returns are all lost, except an 
imperfect bundle of the 83 Hen. 8. 1 Willis, Pref. yii. 



('/) It has been held that the production of the writ and 
return is not sufficient evidence that there was an election. 
Reading^ B. & Aust. 414, po«^, p. 84, ted qucert. 
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This and the retnrna from 1 Edw. 6, as far as the Resto- 
ration, are preserved in the Rolls Chapel. From that period 
they will be found in the Petty Bag Office, whereto they 
are from time to time transmitted &om the Grown Office, the 
practice being for the Crown Office to retain in their possession 
the returns of the then existing and next preceding Par- 
liaments. 

Copies of records, in the custody of the Master of the Bolls, 
purporting to be sealed or stamped with the seal of the Record 
Office, are, under the 1 & 2 Vict. c. 94, admisable without 
farther prool 
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Great irregularities existed formerly with regard to registers; 
the safe custody of which is now provided for by the 6 Vict. c. 
18, 88. 47, 49. The lists, revised and signed by the barrister, 
are to be transmitted by him to' the clerk of the peace in 
counties, and to the town clerk in boroughs, and by those officers 
handed over to the sherifif or returning officer. See *' Law of 
Elections," p. 124—127; Walerford, 2 P. B..& D. 85, in 
which case the under-sheriff produced the register. 

A borough register produced from the custody of a person 
'* acting as town clerk " was held sufficient. Lewes, B. & 
Aust. 112. So a document produced by the returning officer 
as the re^ster, and as such acted upon at the election. Wiga/n 
B. k Aust. 127. 

Committees have insisted on the production of the register, 
where necessary, as it may be in cases of scrutiny. 

In the Worcester case, E. & 0. 288, the lists signed by the 
barrister were produced, and a printed book, which was for 
some time treated by the Committee and parties as the re- 
gister ; but, on an objection being made, that the register 
itself should be produced, the Committee decided they could 
not proceed without it. Where, however, no register had 'been 
made, printed copies of the lists revised by the barrister were 
admitted in evidence. Petersfield, F. & P. 261 ; Camaarvon, 
P. & E. 459, ace. See Cheltenham, W. & Br. 64. 

The 6 Vict. c. 18, s. 27, provides, that if no list of voters for 
any pu'ish or place shall have been made out or published as 
required, the register then in force shall be the register for that 
place. 

h3 
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POLL-BOOKS. By ss. 93 k 95 of the 6 Vict. c. 18, the custody of the poll- 
books is committed to the Clerk of the Crown, who is directed 
to permit any party to inspect them, and to give office copies cf 
them on payment of a reasonable charge. By s. 94 such offiloe 
copies issned by the Clerk of the Crown, or his deputy, are to 
be taken in evidence in all courts of law in actions for bribery^ 
or personation, or for any other purposes whatsoever. 
Production It does not seem certain whether the words *' courts of law *' 
°'' would include the court of elections. However, by a supple- 

mental rule of the 19 Dec, 1868, it is now provided **that 
notice of the time and place of the trial of each election petition 
shall be transmitted by the Master to the Treasury, and to the 
Clerk of the Crown in Chancery ; and that the Clerk of the 
Crown in Chancery shall, on or before the day fixed for the 
trial, deliver, or cause to be delivered, to the registrar of the 
judge who is to try the petition, or bis deputy, the poll-books, 
for which the registrar or his deputy shallgive, if required, a 
receipt : and that the registrar shall keep in safe custody the 
said poll books until the trial is over, and then return the same 
to the Crown O^ce." 
Admissible, The production of the poll-books by the Clerk of the Crown, 
though sta- Qj. ^y ^jjg registrar under the above rule, would not, it seems, 

complied preclude evidence that they were not duly deposited. Wigan, 
v^th 

B. & Am. 790. It has been held, however, that the pro- 

yisions of the statute in many respects are directory only, 
and not imperative, and that, although they have not been 
complied with, the poll-books are nevertheless admissible. 
See "Law of Elections," p. 311—312. 

Even if the statute were wholly disregarded, the poll-books 
would not, it is submitted, be rendered inadmissible by the 
neglect ; for the statute was passed to facilitate the authcDti- 
cation of polls only, and not to supersede other methods of 
proof. It would be hard to deprive the candidate or electors of 
their right to have the merits of an election tried on account of 
the neglect of the returning officer, over whose conduct they 
can have no control. In such a case the parties would be 
placed in the same position as if the statute had not been 
passed, and would be called on to give the ordinary proof of 
authenticity. Traleej F. & F. 322. See cases where Com- 
mittees have admitted such proof, although, at the time those 
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cases were decided, the 4 Geo. 4, c. 55, s. 76, which directed poll-books. 
the poll- books to be kept in a certain manner, was in force, but 
had not been complied with. **Law of Elections,** p. 310, 
n. (c). And see Cork County, K. & 0. 394 ; KiruaU, I P. B. 
& D. 19 ; Lonyfwd, ibid. 140. 

In the Oalway case^ W. & D. 138, the poll- hooks were pro- produced 
duced by the second Clerk of the Crown and Hanaper ; and an cLrk^of ^ 
objection to their receipt on that ground was overruled. So Crown 
where the deputy of the Crown and Hanaper, on arriving in 
London, found he had left the poll-books behind him, and 
having telegraphed for th em, they were forwarded to him by a 
clerk in the Hanaper office. Sligo, W. & D. 226 {k). 

Invernesa-shire, E. & 0. 300. — The poU-books were pro- 
duced by the sheriff dbrk, who had received them from the 
sheriff {I), when the numbers were declared ; within forty-eight 
hours he carefully examined them with another person ; he had 
since kept them in a box, of which he had the key, and they 
were not mutilated or altered ; he admitted, however, that he 
had been absent seven days, during which his deputy had the 
key of the box, and that he had been in the habit of giving 
them out to his clerks in order to be inspected by the agents of 
the parties. The sheriff was called, who stated, that, from 
examination, he was able to declare they were in the same 
state as when be delivered them to the sheriff clerk. The 
Committee received them, but expressed an opinion that they 
had been kept in a very careless manner. 

Old polls are admissible if properly authenticated. Coleraine, Old Polls. 
P. & E. 508.— The poll of 1831 was offered in evidence. The 
poll-clerk was called, and proved the book to be in his hand- 
writing, except the words ''first*' and ''borough of Cole- 
raine.*' It had been proved before the Committee in 1831. 
Mr. M., in whose office it was found, stated that he had no 



(k) These cases were decided under the Irish Act, 13 & 14 
Vict. c. 69, the provisions of which, however, are precisely 
similar to those of the 6 Viet. c. 18, substituting the Clerk of 
the Crown and Hanaper for the Clerk of the Crown in 
Chancery. 

(Z) Who has the custody of them in Scotland, as under the 
Reform Act, and 5 & 6 Will. 4, c. 78, s. 6. See Falkirk, 
W. & D. 168. 
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Secondary 
evidence^ 



roLL-BooRs. knowledge of how or when it came there. It was adinitt^. 
In the Carlow case, F. & F. 44, the poll of a former electioii 
prodaced from the oMce of the clerk of the peace was allowed 
to be read (m). 

If the poll, after search, cannot be fonnd, Newarky 1 Fraser^ 
277, parol eridence may be given, Steyning^ 2 Fraser, 333 ; e,g, 
by the prodnction of the candidate's check-books (Longford 
F« & F. 222) ; or the facts may be taken on admission ( Water* 
ford^ 1 Peck« 240). In the Cardigan case, B. k Aost. 269, 
the numbers on the missing poll-book were proved by the poll* 
elerks. 

A poll, when taken by the proper retaming officer, and 
legally authenticated, being the best evidence to show that there 
was an election, who were candidates^ and who polled, Cam- 
mittees have always required the production of the poll-books 
in the first instance (the only case to the contrary being that of 
Ch-icilade, 4 Dougl. 67) ; Neiocastle-tmder-Lymej 1 Peck., 489 ; 
Limerick, C. & D. 91 ; Beading, B. & Anst. 414 ; and reports 
of Messrs. Power, Bodwell, and Dew, passim. See ante^ 
p. 80 n. 

The regular way of proving the tender of a vote is by the 
entry on the poll-book {Dovmion, 1 Lud. 146), which the 
returning officer is directed to make, and which, being an entry 
made by a person in an officii^ situation in accordance with his 
duty, is admissible without further pro<^. Stark. Evid. 4th ed. 
p. 296. But, in case that should not have been done, or it 
should not have been expressed for whom the tender was made^ 
the evidence may be supplied by the voter himself, or by the 
poll-clerk or other witnesses who saw and heard the tender 
made. SovikawpUmj P. & K. 226 ; G. & B. 106 ; New Sarum, 
P. & E. 262 ; C. & B. 327 ; Southtoark, 2 Peck. 149 ; Cam* 
bridge, W. & D. 53 ; Harwich, 1 Peck. 394 ; for parol evidenee 
is admissible to explain a written document when it is am- 
biguous or defective. Stark. Evid. 4th ed. p. 730. And see 
Middlesex, 2 Peck. 52, in notis ; though not to contradict it, 
Carlow, F. & F. 58 ; Droittoich, K. & 0. 55. 



Tenders. 



(m) If not prodaced from the proper custody, they would not 
be admissible. Steyniug, 2 Fraser, 314 ; Lvdgershidlf 1 Peck« 
380 ; Downton (1784). 
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Similarly parol evidence lias been admitted to show that the poll-books. 
poll-books had been incorrectlj cast up by the retaming officer Entries on 
(Dublin, 1 P. B. iE D. 198); that the poU-clerk had mis-spelt I»^ 
the name, as by entering Southa22 for SoxLthwell {Draitwickf 
K. & 0. 69) ; that the person who had polled as *' James 
Thomas Crouch** had been registered nnder the name of 
'* William James Crooch {Sauthamptont C. & R. 120), and the 
like. In the Middlesex ease, «upra, where the name, &c., taken 
down by the poll-clerk bore a similarity in point of soand to the 
real description of the voter, the Committee took upon themselyes 
In each case to say whether it was most probable that the differ- 
ence between the entry on the i>oll and the real description of 
the Toter arose firom a mistake on the part of the clerk, or a 
misdescription by the voter himself. 

The lists of objections to voters on the register, and the objectiohb. 
original notices of objection in case of new claimants (see *' Law 
of Elections,*' p. 164), are the best evidence that the voters 
were objected to before the revising barrister. Wh^re the list 
of objections had been printed, one of the copies, though not the 
one produced before the barrister, was allowed to be given in 
evidence as a duplicate original, without proof of its having been 
compared with the copy fixed to the church door and produced 
before the barrister, or of such copy having been lost, and 
without accounting for the original written list, from which all 
the copies had been printed. Oreai MarlaWf B. k Aust. 60. 
Contrci, Wigaiiy ibid, 175. 

In the case of claims, the Taunton Committee, F. & F. 811, claims. 
decided, that the regular evidence was the original written cUim, 
and they refused to admit an examined copy in evidence (n). 
In the Camarvim case, P. k E. 459, C. & R. 559, it was 
decided that, in the absence of the list of claims produced before 
the revising barrister, which had been lost, printed copies were 
admissible in evidence. It would seem thatj^as this is an 



(n) The insertion of a voter's name in the list by the revising 
barrister was held not to be conclusive evidence that the namo 
appeared on a list of cUims. Wtgwif B. k Aust» 177; 
WiysoUCs case. 
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CLAIMS, appeal from the judgment of the reyisiog barrister, whatever 
the barrister actually had before him, aud adjudicated upon, 
whether the original claim or the printed copy famished by the 
overseers, wonld be the proper evidence. 

Wigan, B. & Anst. 176.— The Committee received a paper 
purporting to be a notice of claim by E. W. as evidence of a 
claim on his part, and this, although not being signed, and 
omitting to mention the claimant's place of abode, it was irre- 
guUr. See *'Law of Blections," pp. 139, 163. 



OF barris- 
ter's DECI- 
8IOM. 



The fact whether the barrister has made an express decision 
to retain, insert, or expunge any name on the lists may be 
proved by the notes taken by himself at the trial, qr by himself 
as a witness (see ante, pp. 37, 38), or indeed by any one who 
was present, let ffarwich, 1 P. B. & D. 289. 



jona- 

NAUl(o). 



Examined copies of public documents are generally admissible 
— the Journals of the House of Commons, for instance. Phill. 
Evid. 638. Thus, in the case of Sir W. W. Wynne v. MiddU- 
tony Speaker Onslow made a point that copies of the Jonmab 
should be offered in evidence, though nothing would have been 
more easy than to have produced the originals. So an examined 
extract frojn the original Journal was allowed to be read in the 
Monmouth case ; E. and 0. 41 8. 

In the Pontefract case, 1 Dougl. 380, this rule was carried 
still further. It was agreed by the Committee that the resolu- 
tion should be read from the printed Journals, but that, if any 
doubt occurred, reference should be had to the original. Ace, 



(o) About the year 1742 the project of printing the Journals 
was set on foot, and Mr. Hardinge, then clerk of the House, 
a man of great learning and accuracy, was appointed to examine 
the originals, and report his observations to the House. In his 
report he says, ''The Journals of the reign of King James the 
First (being for the most part minutes taken by the clerk, and 
not afterwards transcribed) are in many places incorrect and 
almost illegible, and are also much impaired by length of time 
and various accidents. Yet, as they contain the history of many 
important transactions, and also the heads of speeches delivered 
by many famous members in debates concerning the prerogative 
of the Crown, and the liberty of the subject, &c., they seem 
worthy of very great regard.'* 
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2nd Carnarvon, P. & K. 440. Now, by 8 & 9 Vict. c. 113, 
B. 3, all copies of the Journals purporting to be priuted by the 
printers to the Crown, or to either Houses of Parliament, are 
to be admitted ''by all courts, judges, justices, and others," 
without further proof. 



JUDICIAL 
DECISIONS. 



With regard to judgments of courts of law, the rule is that 
they bind parties and privies — i.e., those claiming under them, 
but not third persons. Stark. Bvid. (4th ed.), 323, 324. 

Committees hare followed this rule with regard to the judg- 
ments of former Committees. 

Okehampton, 1 Peck. 375. — The minutes of a former Com- Of former 
mittee were offered in evidence to show that the circumstances ^^^8. 
of the votes then under discussion were precisely similar to 
those of votes which had been struck off by the former Com- 
mittee. The evidence was rejected as being re$ inter alios acta* 
And see PeteraJUld, C. & B. 20 ; P. & K. 35. 

But such evidence is admissible to explain and fix the grounds When in 
of their decision, where such decision is a legal fact to be proved parltamen- 

in the case, and where the judgment of a former Committee is Jf^y convic- 
tion, 
in the nature of a conviction in personam. Thus, where a 

former Committee decided " that Mr. H. was not duly elected,*' 

the minutes of that Committee were admitted to show that the 

only evidence which was given, and on which that decision 

could have been founded, was of acts of bribery and treating, 

and therefore that Mr. H. was disqualified for being returned 

at the election then under discussion ; 2nd Norwich, 3 Lud. 

455 ; and see cases collected in a note to the Okehampton case, 

1 Peck. 376 ; Dungarvon, E. & 0. 8 ; 2nd Canterbury, Cliff. 

860 ; Kirkcudbright, 3 Lud. 505. And see 2nd Maidstone, 

F. & P. 681 ; 2nd Newcastle-imder-Lyme, B. k Aust. 572. 

So also where, from the minutes of a former Committee, it 

appeared that thirty-two persons, of whom the voter objected to 

was one, had received bribes ; Ilchester, 2 Peck. 245. Where, 

indeed, the Committee have decided, not in the general form 

as above, but specifically, "that A. was guilty of treating," the 

judgment itself is conclusive, and the minutes of the former 

Committee are not admissible to show that such Committee 

were not justified from the facts in coming to such a resolution. 

2nd Peterborough, 2 P. B. & D. 290. 
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JUDICIAL To allow the evidence given before a former Committee to be 
read for the purpose of explaining the grounds of their decision, 



C^'^'wtLs. *®®™* ** ^* "^^^ contrary to the principles adopted in conrts 
of law ; but the necessity of admitting such evidence arises, as 
will be seen, from the different way in which an indictment and an 
election petition are drawn and tried ; — for instance, a man is 
indicted for larceny, and for receiving the goods, knowing them to \ 

have been stolen ; here there are two distinct counts, on both 
of which there is a verdict for or against the prisoner according 
to the fiicts proved, so that the judgment is of itself conclusive 
of the evidence on which it was given, as in the Ptttrhorough 
case, tupra. But an election petition charges that A. B. is not 
duly elected on probably several different grounds — e.g., bribery, 
disqualification, misconduct in the returning officer, &c. ; and 
the decision of the Committee may be quite general — viz., **that 
A. is not duly elected ;" but it is obvious that, to ascertain the 
fact whether such a finding operates as a disqualification or not, 
the evidence given before the former Committee must be admitted, 
in order to show the grounds on which their decision was 
founded. 
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When a petition daims the seat for the nnsuocessful candi- sobotiwt. 
date, alleging that he had in fact the majority of legal Totes, 
the court will proceed to a scrutiny (a). This statement| that 



(a) The scrutiny was formerly taken before the returning 
officer at the poll, but this was abolished by the 2 Will. 4, 
0. 45, s. 58, re-enacted by the 6 Yicb. c. 18, s. 8fi. 
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scRUTiNTr the candidate had a majority of legal Totes, is necessary. 

"" ~~ Where a petition, although claiming the seat, contained no 

snch allegation, the Committee refused to go into the scrutiny ; 
Oalwayf W. & D. 136, though such an omission would perhaps 
now be amendable (see arUej p. 10 & rule 7). Where there 
were two candidates for the seat, and one was declared elected 
on the show of hands, no poll having been demanded on 
behalf of the other, and on petition the sitting member was 
declared to be disqualified, it was held that the other candidate 
oould not^ in the absence of a poll, proceed with the scrutiny. 
Frome, 2 P. R. & D. 73. 

yf\Mt is. A scrutiny consists in each party attacking the votes on his 

opponent's poll, and striking off any to which he can establish 
an objection ; adding in the same way to his own poll any 
Yotes, which were either wrongfully excluded from the register 
by the decision of the reyising barrister, or, though on the 
register, were not, for some reason or other, received at the 
poll. Each party in turn attacks his adversary's poll and 
defends his own. Orme (2nd ed.), p. 47» 25 Geo. 3, c. 84, s. 2. 
See Longford County, post, p. 97. 

The jurisdiction of the court in the inquiry is partly original 
and partly appellate ; in exercising the former of which it is 
guided by the common law of parliament and the ordinary rules 
of justice ; while, in the exercise of the latter, it is strictly 
limited by the operation of the several statu^ conferring it. 

When taken. -^^ ^ matter of practice, a scrutiny is generally taken after 
the other charges in the petition have been abandoned or dis- 
posed of, for the purpose of saving the trouble and expense of 
proving a majority for a candidate who may after all turn out 
to be disqualified. See anto, p. 48. In the Ist Harwich case, 
however, 1 P. R. & D. 300, 311, the Committee allowed 
counsel to proceed with the scrutiny before entering into the 
charges of bribery and treating, and, the petitioner having 
established a majority, refused to compel him then to proceed 
with the charges of bribery and treating, but directed the 
sitting member to proceed with the scrutiny. 

It is necessary in these cases (and in no others ; Gfreat Mar- 

USTBOF , 

OBJECTIONS, low, 1 p. R. & D. 15) for each side, six days before the day 
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appointed for trial (5), to deliver to the Master (e), and also at lists or 
the address, if any, g[iven by the petitioners and respondent, as '_ 



the case may be, lists of the votes to which they intend to object : When to be 
and of the heads of objection to each snch vote ; and ** No 
evidence sh.ill be given against the validity of any vote, nor 
upon any head of objection not specified in the list {d), except No evidence 
by leave of the court or judge, upon such terms as to amend- J^ con- 
ment of the list, postponement of the inquiry, and payment of t*i"»«d in. 
costs as may be ordered.'* Rule 7. See Cambridge, W. &D. 60. 

In cases of bribery and treating, indeed, the 26 k 27 Vict, 
c. 29, 8. 8, provided that, where any voter was found by the 
Committee to have been guilty of bribery or treating, his vote 
might be struck off the poll on a scrutiny, although his name 
had not been included in the list of voters objected to. But this 
section has been repealed by the late Act, and nothing has 
been substituted fur it. 

The above rule is merely a continuation of the former prac- 
tice. See 29 Journ. 671 ; 29 Nov. 1699. Subsequently an annual 
resolution of the House provided for the delivery of lists in case 
of county petitions ; 2 Peck. 41. The 53 Geo. 3, c. 71 (re-enacted 
by the 9 Geo. 4, c. 22), was the first statutory provision on the 
subject, which was continued by various Acts up to and including 
tbe 11 & 12 Vict. c. 98 (now repealed). See ss. 55 and 74. 

Considerable care is required iu framing these lists (see Form, q^^ 
Appendix) ; for, although they may now be amended (see formed. 
iupra), and probably will be (see rule 60, ante, p. 10), it is 
uncertain how far the judges will go in this respect. The 
previous decisions of Committees on the point are, therefore, 
subjoined. 



(6) See Truro, C. & D. 175. 

{c) Who will allow inspection and give ofi&ce copies to all 
concerned. Rule 7. If th» Master's office be shut before the 
usual time, qucere. See Woodstoch, F. & F. 447 ; Mirror 
of Parliament, p. 4541. 

{d) An e:(ception to this rule occurs in the case of an objection 
raised to the putting on the poll of a tendere<l vote. As such a 
vote is not actually on the poll, i.e. is a tender only, and not a 
vote, no objection need be made to it previously to the hearing 
itself. Einsale, F. & F. 336 (McCarthy's case). See post, 
"Votes added." 
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URsor The beading of the list must be correct. A misnomer of a 

OVBCTIOMS. .... , .... 

peUUoner s name in the heading has been held fatal ; Kingston- 

upon-BuU, P. k P. 562. 

The voter should be identified by placing opposite his name 
his number on the register. Where this was wrongly given 
the Committee refused to allow the vote to be questioned. 
Salford, P. & F. 268. But see ffvZl, K. & 0. 426. 
Misnomers Misnomers of the voters objected to have been held fatal to 
the objection. Middlesex, 2 Peck. 49.— The Christian name 
was Th4)mas, but in the list Matthew. The Committee 
determined that the vote should not be questioned. Dublin, 
1 P. R. & D. 199, ace. Middlesex, 2 Peck. tQ.— Humphrey 
Tunkinson was objected to by the name of Henry Tomkinson : 
the Committee decided that the vote of Humphrey Tunkinson 
was not brought under their consideration. In the Evil case, 
K. A 0. 426, Beilby Halliday was objected to : William was 
on the poll ; in the DuUin case, 1 P. R. & B. 201, Lanley 
objected to as Ladley ;— in the Oalway case, P. & K. 525, 
Mitten objected U) OB Miller ;—ia the Barnstaple case, W. & 
Br. 241, Edwin. Ley objected to as William Ley — the evidence 
against the votes was in all these cases rejected. 

Dublin, P. & p. 203. --The Commissioners (e) refused to go 
into the cases of Beretford Collins, objected to as Ramesford 
Collins ; of William Lawlor, objected to as William Lowler ; 
of John Purley, objected to as James Purley ; and of James 
Bgwn, objected to as James Btogn. The Committee) on the 
return of the commission, refused to open any cases except that 
of William Lawlor. 

Where, however, the Christian name on the poll was illegible, 
a difference in the name was not allowed to upset an objection to 
the vote ; as Laiorence Concanen for Lucius Concanen, the word 
Lucius being illegible. Middlesex, 2 Peck. 49. 

It is sufficient if the name on the list of voters objected to 
corresponds with that on the poll. Should that not be in fact 
the voter's name, parol evidence of identity is admissible (see 



(e) Under 42 Geo. 3, o. 106, now practically repealed, as to 
this point, by the jurisdiction of Election Committees (in whom 
the appointment of commissioners rested) being transferred to 
the Court of Common Pleas and Judges. 
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antCj p. 85). James T. was objected to as liaving receired lists op 

parochial relief, but no such name appeared on the relieving ' 

officer's book : John T. appeared there ; and a question tending 

to prove that the person voting as James T. had in fact received 

relief was allowed to be put, and the Committee finally struck 

off the vote ; 2nd Lancaster, 1 P. R. &; D. 159. And see 

CarloWf K. & 0. 467. Or, if tbe wrong name be given on the 

poll-book, and the list of objections gives tbe right name, that 

fact should be stated in the list. 8ee post. Appendix, Class 3. 

In tbe OaltSay Cotmty case, P. & E. 521, it was decided where two 

that, where there are two persons of the same name on the P®"^°* °^ 
' ^ '^ same name. 

register, the identity of the person objected to must be estab- 
lished by the list before the objection can be proceeded with. 
Dundalkf 1 P. R. & B. 97, a^c. And see Cardigan, 3 Dongl. 
220 ; Buckinghamshire, 2 Lud. 517. The insertion of the 
voter^s number on the poll has been held sufficient primd facie 
evidence of this. Monmouth, E. & 0. 411. — Morgan Morgan 
was numbered 438 on tke poll. His number in the register 
was not given in the list of objections. Two Morgan Morgans 
lived in the same street. The Committee decided, that a 
correct statement of the Christian and surname of a voter, 
without further description, entitled the objector to proceed. 
But that, if real ambiguity arose, from a want of further 
description, they would afford the pai-ty supporting the vote 
such indulgence as might be deemed expedient. The addition 
of the voter's trade or profession would seem to be sufficient, 
as T. W., "butcher," there being another T. W. a ** green- 
grocer. See Wigan, 6. & Aust. 132 (^Worihmgton^s case). 

Where there ifl an error in the list of objections in a matter where error 

not necessary to be inserted, such as the voter's residence, the hi matter of 

, description. 

Committee will not refuse to go into the case. The residence 

of J. T. was stated to be in Dilt, instead of Dyot, Street. Z. B. 

was classed in the F. division, when he bad, in fact, voted in 

the T. division. The Christian name of the occupier of the 

voter's ireehold, was misdescribed as George, instead of John, 

In each case the Committee overruled the objection, and 

proceeded to examine into the vote. Middlesex, 2 Peck. 49. 

In the Weymovih case, B. & Aust. 108, an objection, that Heads of 

the names of several voters were bracketed together without 

having the heads of objection written against each of them, 
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LIBT8 or but only a reference to certain heads of objection prefixed as 
oBJBCTioHB. jigj^jjjgg ^Q particular classes of Toters, was overruled. So 
where the objection was made bj reference to an objection 
made to another voter in the same list. Lyme Regia, B. & 
Aust. 462. So where a list of names objected to extended 
oyer more than one page, it was held not to be necessary 
to repeat the heads of objection at the top of every page ; 
2nd Lancaster, 1 P. B. & D. 147. 
Statement The grounds of objection must be accurately and specifically 
ox objection, g^j^^g^j^ ^ ^^^^ \^q opposite party may know whtft they have to 
meet, and not be taken by surprise. Thus a letter-carrier in 
the employ of the Post-office cannot be successfully objected to 
as one employed *'in the collection of the revenue." Belfasty 
F. & F. 604 (/). So a voter having been objected to as having 
tendered at a wrong booth, the objecting party was not allowed 
to support the objection by showing that he had actually voted 
at a wrong booth. Canterbury, E. & 0. S27 (g). But an 
objection on the ground of having laid a wager on the result of 
the election was held to be sufficiently specified thus — *'that 
the voter had been bribed and received promise of reward." 
New Windsor, K. & 0. 194. 

Where the objection was that the voter had '' no freehold to 
the value of 40^.,*' it was held that evidence might be given 
that he had no freehold at all {Oloucegtershire, Orme (2nd ed.), 
890 ; Aec. Yorkshire, 22 Journ. 604) ; and, i converso, where 
the objection was, that the voter bad '*no freehold,'* evidence of 
insufficient value was allowed. Oloucesterehire, supra. But 
where the petitioner objected to P. as not having been in pos- 
session of the rents, &c., of the estate for which he voted for a 
sufficient time before the election, the Committee would not 
receive any evidence tending to impeach the freehold. Ibid. ; 
and see Bedfordshire, 2 Lud. 532 ; Middlesex, 2 Peck. 50. 

Carltno, F. & F. 70. — A list was headed ''List of persons 
whose names appear on the poll for A. at the last election, &o., 



(/) See **Law of Elections," p. 185., 

(g) A vote is not, however, invalidated by the voter having 
voted at a wrong booth. Cambridge, yj. kD. 55 ; " Law of 
Elections," p. 293. 
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and each of whom the petitioner will contend and insist should "sto of 
be struck off the poll, in consequence of t}ie qualifications under 



which their names appear on the register not continuing the of^^^^J^on- 
same, or snfilcient at the time of the election." The statement 
was held sufficient. 

A list headed " For that the premises in respect of which 
they and each and every of them claimed to be registered, and 
were and was registered, at the last election, were not within 
the limits of the borough of T.,*' was held to be insufficient for 
not stating that the parties voted, Yo*ighaIf F. & F. 387. 

Wigariy B. & Aust. 203, 211. — A Yoter was objected to on 
the groun^ ** that the qualification mentioned in the register of 
Yoters in respect of which he is registered is not legally de- 
scribed, and is insufficient according to law." The Committee 
held that the objector was confined to the illegality of the 
description f and could not give evidence of the illegality of the 
qualification itself. 

An objection was made to a voter, ^'inasmuch as he did not, 
within twelve months next previous to July 3l8t, occupy, as 
owner or tenant, any house, warehouse, counting-house, shop, 
or other building, being either separately or jointly, with any 
land occupied therewith, of the clear yearly value of not less 
than 102.,'* following the words of s. 27 of the 2 Will. 4, c. 45, 
On objection to this as not sufficiently specific, the Committee 
decided that the previous words of the objection were explana- 
tory of the latter part relative to the insufficiency of value, and 
were to be taken in connection with it ; and allowed evidence 
to show that the premises were of insufficient value. Ibid, 
{Hagu^s case), 218. (Ooyle^s case), ibid, 226, ctcc. But in a 
case of successive occupation, under the same head of objection 
{CatteraWa case, ibid, 229), where the voter had temoved from 
a house at P. to one at W., the Committee refused to hear any 
evidence of the insufficiency of value of the house at P. 

Where a voter was objected to in the alternative, for that his Statement 
same was improperly retained on the register, he not being ^ the^Ser- 
resident at the time of registration, and that on the same native, 
account he was improperly inserted in the register, it was held 
to be sufficient to prove that an objection was made at the 
revision to the voter's claim to be inserted in the register, with^ 
out proving also that formal objection was made to his nam« 
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eotUmuing on the register. Wigan, B. & Aast 185 (Adoroyd'g 



pKAcnoi. Any detailed statement in opening each ease is now, generally 
Conduot of ■P**^™^! unnecessary, the lists of votes objected to, and of 
caae. votes proposed to be added (see post^ p. 129) a£fording sufficient 

information. See Huntingdwiy W. & D. 192. It was decided 
in the Lanecuter oase, 1 P. E. & D. 156, that there shonld be 
one speech, either as an opening or a summing np, on the part 
of those who impugned the vote^ and one in defence of the vote, 
unless witnesses were called in defence^ wLen the party impugn- 
ing the vote would reply. 8eeante,p. 42n. The onus probandi 
is of oouise on the objector. Phill. Bvid. p. 827 ; Tatmion, 
P. k P. 300 ,• Middlesex, 2 Peck. 91 ; Cirencetter, 2 Fraser, 448. 
Order of The order of proceeding in scrutinies is now uniform. The 

prooMdlng. p^itioner begins with any class of votes he pleases, and, having 
finished that class, proceeds to another {DMirif P. & P. 137) ; 
and when he has established a majority, either by striking off 
or putting on votes, the sitting member proceeds to reduce it, 
taking class after class in the same manner ; and so they con- 
tinue, aZtemtt vicihuSf till one is exhausted. Bee emfe, p. 90, 
Petergjield, P. & E. 46 ; Berwick, W. & Br. 166. In the 
Kingston-upon-HuU case, P. & P. 562, where the petition was 
against two sitting members, the i)etitioner wss placed in a 
majority over both sitting members before his own votes were 
attacked. But this course was not adopted in the subsequent 
case of Wigan, B. & Aust. 230. 
list of It has not been unusual for Committees to recommend that 

^^ol^l^^j^e^ the party attacking his adversary's ik)11 should, in the course of 
with next qq^ day, give a list of voters against whom he intends to pro- 
oeed the next day ; or, when the i>arties are on an equality, or 
approaching to it, that they should exchange lists, copies being 
also sent to the Committee, so that each x>arty may be in some 
degree prepared. Bedford, P. & P. 482 ; Wigan, B. & Aust. 
159. In the Dublin case, 1 P. R. & D. 196, on the application 
of the sitting member, the Committee ordered the petitioner to 
furnish the former daily with a list of twenty names which he 
intended to proceed with next day. In the Ipswich case, 
P. & P. 292, a notice had been given that the petitioners would 
proceed with Class 9, and then with 8, 10, and 11, but would 
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not bind tbemselveB to take them oonsecntively. . Upon counsul practice. 
proposing to proceed with Class 10, reserving a right to retarn 
to Class 9, it was objected to as inconsistent with the course 
proposed by the notice ; the chAirman said, '* We cannot inter- 
fere to pat a constmction on a notice ambiguoualy worded, 
passing between the parties for mutual convenience." 

It is A question whether a petitioner oan oobtiuue a scrutiny 
when his numbers have been so reduced as to make it impos- 
sible for him to get a majority* Lwigford County^ F. & F. 
259. On the other hand, Committees have not permitted a 
petitioner to strike off more votes than are absolutely neces- 
sary to give him the seat. Moncbgharif E. & 0. 43 ; Carlow, 
ibid. 47L 

The sitting aember's right to oppose the petitioner on a Unseated 
scrutiny does not cease with his own election being declared may^stUl 
void. oppose. 

Evetham^ F. & F. 531. — The Committee having resolved 
that bribery had been proved, the petitioner, being in a ma- 
jority on the scrutiny, claimed the seat, denying the right of 
the sitting member to continue to appear before the Committee, 
he being disqualified by their decision, having no further inte- 
rest in the case, and being incompetent to contest the seat. 
The Committee, however, resolved that they could not refuse 
to receive evidence for the purpose of establishing the majority 
of legal votes given to any of the candidates, or to affect the 
return of the parties. In the Oxford case, F. & E. 58, C; & R. 
150, it was conceded that the sitting member in such a position 
had a right to appear. In the 1«^ Harwich case, 1 P. B. & D. 
S12, although the Committee had resolved that the sitting 
member was disqualified, yet he was allowed to strike off votes 
given for the petitioner on a scrutiny. And see TawiUon^ arUe^ 
p. 8, in notd. 

In the Middlesex case, 2 Peck. 46 (which was decided under vote ob- 
ihe annual .resolution of the House, cmtCt p. 91), where more ilv^^*^*^'' 
than one objection was made to the same vote, the Coiumittee grounds. 
required counsel to state, when the voter*8 name was called, the 
objections on which they relied, and would not allow them 
afterwards to resort to objections not so named. See Reading, 
F. & F. 551 ; Ace, Southampton^ P. & E. 230. And Com- 
mittees usually passed a preliminary resolution that one class 
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PRACTICE. (A) of objections be concluded before another was entered upon. 
However, where a Toter was objected to on more than one 
groand, so that his name was inserted in two or more different 
classes, leave would it seems have been given to have the objec- 
tion from the other class heard before the first class was 
exhausted (Kinsaley 1 P. R. & D. 21) ; or the Committee have 
postponed their final decision upon the vote in question until 
the other class has been considered {Wigan, B. & Aust. 163) ; 
and one or other of these methods will doubtless be adopted by 
the judges under the late Act, probably the former. 

Each case Each case is taken separately ; and the examination and 

separately, cross-examination of witness^ are restricted to the inquiiy upon 
the particular vote ; nor are questions allowed to be asked in 
one case with a view of gaining answers which may have a bear- 
ing upon others. DroUwick, E. & 0. 55 ; Great MarloWf B. 
& Aust. 49 ; 2nd Lancaster, 1 P. R. & D. 155. This point 
was much considered in the cases of Wigan, 6. k Aust. 140, 
and Lyme Regis, ibid. 459, 468, in both of which voters called 
as witnesses on other votes were allowed to be cross-examined 
as to their own votes, but only for the purpose of discrediting 
their testimony. 

In the Shaftesbury case, F. & F. 870, the Committee came 
to a distinct resolution on this subject, ''that no question 
should be put in cross-examination which might tend to vitiate 
or substantiate any other voter on the objected lists." And see 
Carlow, F. & F. 60. In the Oalway C(mnty case, P. & K. 
521, it. was decided that counsel were not at liberty to refer 
to the evidence given in two previous cases, as applicable 
to the vote under consideration. But see Wigan, B. & Aust« 
139. 

Ke-arguing On some few occasions counsel have been allowed to re-argne 
a case after the decision of the Committee has been given ; bat 
an application to such effect is always listened to with jealousy. 
There seem to be no traces of applications of this sort in the 
older cases. The cases in which they have been granted are : 
Fowey, C. & D. 145; Lincoln, P. & K. 882; Hertford, 0. k 
R. 219 ; Rochester, Hull, and Youghall, E. & 0. 83, 429, and 



(h) As to costs, see tmte, p. 31. 
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448. In the KimdU, ShafUihury^ and YoughaU eases, F. & F. pBAcricE. 
850, 865, and 428, such applications were refused. In the 
DuhUn case, F. & F. 128, a second argument was permitted, 
but it does not appear whether at the saggestion of the Com- 
mittee or on the application of counsel ; and see ibid, 193. In 
the Huntingdon case, W. & D. 202, the Committee allowed a 
case to be re argued on one point, counsel having stated that the 
decision of the Committee had taken him by surprise. 

It is unlikely, of course, that these decisions will be followed Re-hearing 
by the judges, and applications for the re-hearing of a case, by 
'the production of additional evidence, have always been re- 
fused. Shaftesbury, F. k P. 872 ; Cambridge, W. & D. 47. 
And see Evesham, F. & F. 537. However, where an objection 
had been partly gone ioto and was abandoned, on counsel stat- 
ing that be was misled by an error in the certified copy of the 
register, and giving immediate notice of an intention to apply 
for a re-hearing of the case, the same strictness was not ob- 
served ; Oreat Marlow, B. & Aust. 52. 

Previous to the passing of the Corrupt Practices Prevention "^o^" '** 
Act (17 & 18 Yict. c. 102), the vote of the receiver of a bribe 



was held bad, the presumption of his vote having been influenced ^ briber, 
by such receipt (in which case it would be void by the common 
law of Parliament ; see per Buller, J., Allen v. Hewm, ''Law 
of Elections," p. 860) being, in the absence of evidence to the 
contrary, irresistible. See " Law of Elections," p. 856 et seq. 
It was doubtful, however, whether the vote of a briber, in which 
ease the same presumption obviously would not arise, (t) was 
invalidated. In one case, indeed, Ipswich, E. & 0. 887 
{Cookers case), a vot^r was struck off the poU for having br^d 
others. And in the YoughaU case, F. & F. 410, the Com- 
mittee at first determined to go into a class of votes objected to 
on this ground ; and it is stated in a note to that case, that in 
the Kingston-upon-HuU case, F. & F. 560, the votes of several 
persons who had given bribes were struck off. No such cases, 
however, are reported; and the YoughaU Committee subse- 



(i) And, indeed, a presumption rather to the contrary would 
arise, viz,, that his vote was conscientiously given. 
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quenlly resolred, iHihout aoj re-aignment of the question, that 
they would not proceed further with objections against voters 
in that class. In the BridgewcUer case, 1 Peck. 102, it was 
expressly decided that offers of bribes to voters did not di8« 
qualify from voting. Coventry, ibid. 97 ace. 

Since that Act also the decisions have been contradictory. 
The votes of persons who gave or promised bribes were struck 
off in the cases of Wareham, W. & D. 91 ; BatJi, ibid. 153 ; 
Berwick, W. & Br. 182 (LamVe case). The contrary was held 
in WeU^ case, Huddersjield, W. & Br. 36. The 26 & 27 Vict, 
c. 29, s. 8, provided that, '* where any person who has voted at 
any election is found by any Committee to have been guilty of 
bribery or treating at such election, his vote shall be void, and 
may open a scrutiny be struck off the list of voters, notwith- 
standing that the name of such guilty person has not been in- 
cluded in the list of voters to be objected to." This section, 
however, has been repealed by the 31 k 32 Vict, c 125, and 
nothing has been substituted for it. 

The 3rd section of 17 & 18 Viet. c. 102 {h\ enacts that : — 

* * Every voter who shall, before or during any election, 
directly or indirectly, by himself, or by any other person on big 
behalf, receive, agree, or contract for any money, gift, loan, or 
valuable consideration, ofBee, place, or employment for himself 
or for any other person, for voting or agreeing to vote, or for 
refraining or agreeing to refrain from voting at any election,'* and 

*< Every person who shall, after any election, directly or in- 
directly, by himself, or by any other person on his behalf, re- 
ceive any money or valuable consideration on account of any 
person having vot^d, or refrained, &c., or having induced any 
Ovher person to vote or refrain, &c., shall be guilty of bribery, 
and shall be punishable accordingly.*' 

It is doubtful whether this section has added anything to the 
power to strike off votes upon a scrutiny. In the Bath case, 
W. k D. 153, the vote of the promisee of a bribe was struck ofi^ 
Huddersfleld, W. & Br. 32, 34, ace. But this might have been 
done (eemhU) before the Act. See cases ante, p. 76. 



(k) For the pui'pose of construing a statute, the discussions 
in the House on its enactment were referred to in the Dvmgar-^ 
van case, 2 P. E. & D. 306. Sed qucere. 
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The giying of refreshment at elections is no oifenoe by the totb in- 

common law; see "Law of Elections," p. 366, et $eq., except 

where it amounts, in effect, to bribery in~the form of meat and Of treator. 
drink. And no case can, it is believed, be found where the vote 
of SQch giver has been evea attempted to be impugned. The 26 
& 27 Vict. 0. 29, 8. 8 (supra) provided that, where any person 
was found by a Committee to hare been guilty of treating, his 
vote should be void, and might be struck off on a scrutiny. But 
that section, as above mentioned, has been repealed, and no- 
thing has been substituted ibr it. 

It is doubtful whether treating was, before the 17 & 18 Vict. Of person 
c. 102, a ground of objection to the vote of the person receiving *''®**®"- 
it, unless it was shown that the elector had been corruptly in- 
fluenced by it ; when, of course, the vote would be void by the 
common law of Parliament. In the Lyme Regit case, B. & 
Aust. 529, the evidence showed that the voter had been for 
some time supplied with meat and drink ; the supply was sub- 
sequently discontinued ; upon which the voter exclaimed, ''if 
he were going to be served out like that, he should not vote for 
P.," naming the sitting member, upon which the supply was 
continued. The Committee struck off the vote without hearing 
the petitioner's counsel. In the Kinsale case, 1 P. B. & D. 
23, where there was no such evidence of the vote having been 
influenced, the Committee retained the vote. And see Ipswich, 
F. A F. 280, in which case the treating was so gross, that the 
Committee might certainly have inferred its influence on the 
voter ; but there was no direct evidence of it as in the LyvM 
Jleffis case, supra. 

The 17 k 18 Vict c 1(^2, s. 4, enacts that "every voter 
who shall corruptly accept or take any such meat, drink, enter- 
tainment, or provision** (such, that is, as is mentioned in the 
previous part of the section), "shaU be incapable of voting at 
such election, and his vote, if given, shall be utterly void and of 
none effect.*' 

Whatever be the meaning of the term " corruptly ** here, the 
use of the word such limits the acceptance of disqualifying enter- 
tainment to that mentioned in the foregoing part of the section 
— viz., that given by a candidate, &c., " in order to be elected, 
or for being elected, or for the purpose of corruptly influencing 
any one to give or refrain from giving his vote," or "on account 
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of such person haring voted or refiraioed from ▼oting,*' or 
" being about to Yote or refrain," &c. See Huntingdon^ W. & 
D. 194. 

This section, in the point of view in which we are now con- 
sidering the statute, does not seem to add much to the power 
to strike ofif votes upon a scrutiny. A vote ir^uenced by treat- 
ing was bad before the statute, and is bad now. Under the 
statute it would seem necessary to show, not only that the 
entertainment was corruptly received by the voter, but that it 
was corruptly given by the candidate, &c. ; but, as proof of the 
former would invalidate the vote at common law, it is unnecea* 
sary to add proof of the latter. 

The 23rd section, which declares the giving of entertainment 
to voters on the polling and nomination days to be illegal, says 
nothing as to the effect thereof upon the votes given. For this, 
therefore, resort must be again had to the common law of Par* 
liament ; and the question will be, as hei'etofore, whether the 
vote was ivfliimeed by the receipt of the entertainment or not. 

A vote unduly influenced is, as will be seen, a bad vote by 
the common law of Parliament. The 17 & 18 Vict. c. 102, 
says nothing as to the effect on the vote of the person who has 
exercised such undue influence. In the Wareham case, W. & 
D. 91, however, which was decided before the passing of the 
26 & 27 Vict. c. 29,^so that the Committee could not have 
struck off the vote as being in effect that of a briber within that 
statute — the vote of a person guilty of undue influence was 
struck off. 

In other cases the original jurisdiction of a Committee, and 
now (semble) of a judge (Q, to strike off the poll a vote given 



(Q It must be observed, that there is no provision in the late 
Act, 81 & 32 Vict. c. 125, expressly transferring the jurisdiction of 
the House through its Committees to the judges for the trial 
of election petitions or the Court of Common Fleas. On the 
contrary, although the report of the judge is to be final, and 
the House is bound to carry out his report (ss. 11 & 13), it 
is clear that the jurisdiction of the House is to a certain extent re- 
served. See s. H ; and the provisions for the withdrawal of 
petitions mentioned, ante, p. 20. As, however, the judge is 
to determine (s. 11) who really was elected, he must have jurisdic- 
tion to go into a scrutiny, and semhUy therefore, all the original 
power and j urisdiction of the House of Commons in relation thereto. 
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under any improper inflaenoe is clearly unaffected by the 17 & votb iw- 
18 Vict. 0. 102 ; the question in such a case being whether 



the voter was infiwenced in giving his vote. Dublin, F. & P. ^^ ^^^^ 
204 ; Kinaale, 1 P. R. & D. 21 ; Wareham, W. & D. 92. If *^**" 
be was not, his vote is good ; if he was, his vote is in law no 
vote, and will be struck off the poll. Thus the Cambridge 
Committee, although they decided that the payment of travel- 
ling expenses was not illegal (m), and that, if the payment did 
not exceed the actual disbursement of the voter, the vote of such 
voter was good (see W. & D. p. 42) ; yet where the voters had 
not in fact travelled, struck off the votes ; ibid. pp. 43, 44. 

So votes have been struck off where the expenses of admit- 
ting voters to their freedom have been paid (n), Leicester, 15 
Joum. 136 ; in which case it was resolved, that such freemen 
as were made free at the expense of any of the candidates had 
no right to vote ; — where another person, especially if not him- 
self a voter, has laid a wager with the voter on the result of the 
election (see **Law of Elections," p. 360) ; — where the voter 
has been threatened with loss of custom {Huddersjield, W. & 
Br. 82) ; where rooms have been hired at the voter *s house, 
whether used or not. {Ibid, 34, 35.) In short, whenever 
there is reasonable ground for inferring that the vote was given 
under undue bias, in whatever way it may have been caused. 
And the smallness of the sum, where money has been paid, will 
obviously make no difference, except in so far as it lessens the 
probability of the court or judge inferring the voter's mind to 
have been influenced. 

With regard to mistakes at the poll, whether by the voter or mistakss. 



poll-clerk, the rule is, that, till the vote is actually entered on j^^ the poU. 
the poll, the voter has an opportunity to recall it. If the 
mistake is made by the poll-clerk in entering it otherwise than 
the voter directed, it may, and ought to be, if undisputed, 



(m) This was of course before the passing of the 21 k 22 
Vict. c. 87. See " Law of Elections," pp. 351-2. 

(w) which was held in the Worcester case, 0. & D. 172, not 
to be bribery, so far as the candidate paying for such freedom 
was concerned. Sed qucere. And see now ''Law of Elections,'* 
p. 348. 
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mffTAKEB. amended By the returning officer. Bedfordshirty 1 Lud. 356, 
But if the Yoter makes a mistake he must abide by it. See 
"Law of Elections,^ p. 298. 
J^otcr voting jf ^ voter votes twice, oue rote will be struck off. Cam- 
bridge, W. & D. 52 ; Leicester ^ 15 Joum. 135. 

Stirlingshire^ F. k F. 641. — There were two entries on the 
poll precisely the same^ both applying to " Peter Wilson," and 
both entries were reckoned in favour of the sitting member. 
Oftly one *' Peter Wilson" appeared on the register; bnt it 
was contended that, though there was only one "Peter," there 
was a "James Wilson" on the register, to whom the entry oo 
the poll might apply. The Committee required it to be shown 
that "James Wilson" was the person who voted on one of the 
entries on the poll as "Peter;" and, failing this, one of the 
entries was struck out. 
Voting for Where a voter is registered for two qnalificatimis, and votes 
ficatimi. ^^ ^^^ poll ^ one ouly, which is afterwards successfully ob- 
jected to, some Committees have decided that he must stand or 
fall by his election. Bedford, F. & F. 441, 442. Sed quaere. 
For the otficer at the poll has no right to ask any question of the 
voter but the two allowed by law ; and, if the name of the 
voter on the poll corresponds with that on the register, and ne 
personation be proved, the vote is good {GibborCs case) Bed- 
f<yrd, C. & R. 87, P. & K. 139 ; {KeogKs case) Dublin^ F. & 
F. 630 ; and it has been decided, that a voter registered in 
respect of two qualifications, and objected to on both, must be 
shown to be dispossessed of both, or his vote will be retained. 
Tavfltton, F. & F. 301. So a vote is not lost by the Yoter 
having voted on a wrong qualification, if, in ftict, he had a 
good one ; as where W. G.'s number on the register was 1075, 
but by mistake he voted for the qualification 176, which 
belonged to another person of the same name. Hwitvngdon, 
W. & D. 197. 

PEBSOKA- Where it i& shown that a person whose name is not on the 

. ' register has fraodulently usurped the right to vote of another 

person whose name is on the register, the vote of such wrongful 
voter will be struck off the poll. 

Southampton, C. & R. Ill ; P. & K. 220.— WUHam BiOt 
and Henry Pryee were struck off the poll on evidence that the 
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penoQB who had voiecL though of the same name, were not the psrsova- 
persons actnally registered. 



So where a wrong name or description has been inserted in 
the register, and a person, not having a right to vote, represents 
that name, he will be struck off. JSauthamptonf G. & R. 110. 
-^Thomcu Ckdlh appeared on the register and on the poll, and 
a person of that name Toted. Upon evidence being given that 
the person intended to be registered whs a person of the name 
of Thomas Clarhj and that no snch name as Chalk appeared in 
the original lists made ont by the overseers, the vote was 
struck off. Aix, Saunderis case, ibtd, 113; Rochester, K. k 
0. 116 {WoocTe caae). 

Where the evidence is not conclusive, and a reasonable doubt if evidence 
exists that the person on the poll may be the person on the ^^^cj^' 
register, Committees incline in favour of the franchise. mittees 

Taunton, F. & P. 295 {London* a case).— The vote was ob- S^SS^?. 
jected to on the ground that the person whose name was on the 
register did not vote, but was personated. Daniel Loudon 
proved that he had a qualification entitling him to vote, and 
had been a voter many years. He voted at the election on such 
qualification. He had a son named Thomas, who had formerly 
been a voter, but had not voted at the last election, being 
absent from borne. When the witness stated his number on the 
register at the poll, the officer turned to it and said, '* Thomas 
L. ?** Witness said, "My name is Daniel : it is a mistake.'' 
Vote held good (o). 

Bedford, P. & E. 141, C. & H. 91 (Ohomie's case).— C. had 



(o) Where a municipal election was attempted to be set 
aside on the ground (amongst others) that certain persons not 
entitled to vote had personated others and voted, but it ap- 
peared that the persons in question were in fact entitled to 
vote, but their names had been wrongly entered on the burgess 
roll, the Court of Queen's Bench held the election good ; Lord 
Campbelly C.J., saying, '*Bven if it had been specifically 
objected that the votes were bad, because the individuals had 
voted by wrong names, I should have been of opinion that the 
votes were not vitiated.*' Wightman, J., '*The right men 
have voted, but in wrong names, and they have answered, and 
answered truly, that they are the persons mentioned in the 
.nrgess roll." M. v. TktoaUes, 22 L.J. Q.B. 238 ; 1 E. & B. 
704, S. 0. 

P 3 
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PEBsoHA- Toted as a freeman. He waa described on the register as 
'. — *' Thomas Chowne, ofH., miller." It was proved that there 



was only one freeman of that name on the corporation books, 
and that he had been dead thirty-eight years. The witness 
who proved the latter fact) however, stated that he knew 
another Thomas Chowne, who lived at H., and was a miller, 
the nephew of the former, and that this person had voted at a 
former election without objection. The Committee refosed to 
strike off the vote. See also Sauihampton, P. & K. 229, C. & 
E. 120 {Crouch's case). 
^°^im1. ^^^ *^® purpose of proving personation ~ that is, the non- 

identity between the person voting and the person on the 
register — evidence was allowed of the way in which the over- 
seers or town-clerk made out the lists ; and that they had by 
mistake put the wrong person on the list. Pryee't and WoocTg 
eases, tupra. 
By party The persons who have committed the personation have fre« 

perconattag. qngntly been the witnesses to prove it {Bull, K. k 0. 427), 
having been first cautioned by the Committee that they need 
not answer any questions tending to criminate themselves or 
invalidate their votes. Worcester, E. & 0. 243 ; see ante, p. 
74. So, declarations of such persons after voting have been 
received. SoiU?iampt<m, P. & K. 222, 225 ; C. & B. 114 ; 
ante, p. 76. 

It has been said that no objection for personation can be 
maintained, unless it be proved that the two questions have 
been put to the voter at the poll. ** Such a course is calcu- 
lated to promote inquiry on tho spot, and thus to prevent bad 
votes from being placed on the poll, and to save the necessity of 
expensive litigation." {See Eveshamy F. & F. 532.) But, as 
the questions can only be put at the request of the candidate 
(6 Vict. c. 18, s. 81), such a construction would, in fact, 
preclude electors from instituting an inquiry into the state of 
the poll unless the questions were put, a proceeding over which 
they had no control. And so far, at all events, as personation 
is concerned, any objection to inquiring into a vote on the 
ground that the questions were not put at the poll would seem 
untenable. See Bedford, F. & F. 430 (p). 

(p) Most of the cases in which this question has been raised 
turned upon the necessity of putting the third question at the 
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An objection may be taken to a Yoter's name being on the votes. 
poll, if it was placed there after tbe poll was or ought to have Recefved 
been closed. cSScT" 

Ipswichj K. k 0. 380, 383. — Two voters were objected to at 
the poll by an inspector of the nnsaccessfal candidates. After 
some discussion the returning officer put on these votes as 
tenders. Subsequently, however, to the closing of the poll, the 
returning officer inserted them on the poll as votes, and 
reckoned them in casting up the numbers. It was argued 
that it was unjust to the voters to be prejudiced by tbe conduct 
of the returning officer, particularly as tbey had not refused to 
answer the questions which might have been put to them ; but 
the votes were struck off. Ace, Arundelf Glanv. 71 ; Contra^ 
Middlesex, 2 Peck. 338. 

A vote is not invalidated by the voter voting at the wrong Voting at 
booth. Cambridge, W. & D. 54. ^^ 

The irregular holding of the barristers' court has been held wkere revi- 
to vitiaite votes registered thereat. Shafteshury, F. & P. 364, ^ court 
374. — The overaeers of a certain parish not appearing before held, 
the barrister on the day appointed, the barrister, at the close of 
the day, rose without adjourning the Court, and afterwards 
wrote a letter to the overseers, fixing a day for the next sitting 
beyond the time allowed by the then Act (2 Will. 4, c. 45 ; see 
8. 50) for holding courts of revision. The list of voters for the 
said parish was produced at such sitting and signed by the 
barrister, no objection being made to any name thereon. The 
Committee struck off all the voters on such list from the poll. 
See Cork, K. A; 0. 276. 

A voter may be objected to on a scrutiny on the following t^oss of 

, QUALIFICA* 

grounds : — tion. 

1st. That, if a county voter, he was not possessed of the 

qualification for which he was registered, or a sufficient part of 
it, on the last day of July, in the year when the register was 
formed, 6 Yict. c. 18, s. 79. 



polI-r-«.e., whether the voter retained his qualification. See 
Reading, P. & P. 548 ; Mmmouth, K. & 0. 411. The third 
question, however, is now abolished. See *'Law of Elections," 
p. 295. 
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toasor 

QUAUriOA.- 
TlOW, 



2iidTy. That, if a borough voter, be has not resided witbin 
the borough, or within Beven miles thereof (q) since the 31st day 
of July, in the year when the registration was made, and up to 
the time of voting. Ibid. 

brdly. That since the last registration he has become subject 
to some legal incapacity, by the acceptance of a disqualifying 
office, receipt of alms, or the like. 

4th1y. That he was not, at the time of the laet regiBtration, 
possessed of the requisite qualification, or was then subject to 
some legal incapacity. 

The first three of these objections belong to the Original juris- 
diction of an Election Committee. lu the last, they act as a 
court of appeal from the decision of the revising barrister, and 
can only entertain the objection in (Sase the voter was duly 
objected to at the revision coart, and expressly expunged or 
omitttd from the register, or retained or inserted therein by his 
express decision. 



County 
voters (r). 



lit. Of county voters who were not, on the 31st of July, 
in the year when the register was formed, possessed of the 
qualification for which they were registered, or a sufficient pari 
of it : — 

Under the Reform Act (2 Will. 4, o. 45), in addition to the 
two questions now allowed at the poll— as to the identity of the 
voter, and the fact whether he has previously voted or not — a 
third question, whether the voter retained "the same qualifica- 
tion'' for which he was originaUy registered — ^which applied 
both to county and borough voters — was allowed to be asked. 
Accordingly, where a voter had changed his qualification since 
the 3l8t of July {Rochester, K. & 0. 109 ; Worceiter, ibid. 
240 ; Borsfiam, ibid. 271 ), or had lost it {Carlow, F. & P. 75), 
the vote was struck off. So the Committee struck off a voter 
who had parted with the qualification for which he was regis- 
tered, although it appeared that he never had such a qualifi- 
cation {dough's case, Blctckbum, B. & Aust. 328) ; although in 



(q) In the case of electors for the city of London twenty- fiye 
milts, 30 & 31 Vict. c. 102, s. 46. 

(r) It need hardly be said that a scrutiny in the ease of a 
eounty election is comparatively rare. 
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SalUhury*8 case, ihid. 837, they seem to have come to a dif- loss or 
ferent decision, on the groand, aemhUf that as he might have ^^ t^o"^^' 
been objected to at the revision, they woold not reopen the 



County 
register. voters. 

The 6 Yict. c. 18, abolished this, making the register con- 
clusive evidence generally that the persons therein named retain 
their qualification, bat enacted as to counties only (s. 79) : — 
'* That it shall not be lawful for any person to vote at any 
election, &c., for any county, where the qualification annexed 
to the name of such person aJuill have appeared annexed to his 
name in the preceding regisler^ and such person, on the last 
day of July in the year in which such register so in force was 
formed, shall have ceased to have such qualification, or shall 
not have retained so much thereof as would have entitled him to 
bave had his name inserted in such register " (a). 

In counties the register is framed (except as to the £12 rated 
occupiers) by reprinting the register of the preceding year and 
adding to it the new claimants ; consequently a name may con- 
tinue on the register for the second year, notwithstanding such 
voter may have parted with his qualification before the 31st of 
July, the change not being known to any one, so as to afford an 
opportunity for objection. 

The working of the above clause may be thus shown. In 
July, 1842, A. and B. claim to be registered, whereupon their 
names appear in the register in November of that year. A. 
parts with his qualification before, and B. with his after, the 
3l8t of July, 1843. The present Act, however, saves the votes 
of both so long as the register of November, 1842, continues in 
force— that is, till November, 1843. In July, 1843, the names 
of A. and B. appear upon the copy of the register sent by the 
clerk of the peace to the overseers, and, no objection being made 
by the overseers or other persons, both names are continued in 
the register of November, 1843. A., having parted with his 
qualification before the 31st of Jaly, has no right to be on that 
register, and, if objected to, his name might have been expunged 
at the revision ; nor is his vote saved by the Act, and if given 



(e) If a county voter has parted with his qualification nnee 
the 31st of July, qucere. 
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LOSS OF after Noyember, 1843, will be struck ofif on a scrutiny. B., 
TioN. having retained his qnalification till after the 31st of July, could 



" not have been successfully objected to, and his name must have 

been retained on the register, but, under the Reform Act 
(2 Will. 4, c. 45), without the power of voting. The present Act 
reserves that power during the continuance of such register — 
i.e., till November, 1844. 

WON- "Indly, The Reform Act. 2 Will. 4, c. 45, did not either 

' expressly or impliedly make non-residence subsequently to the 

81st July a disqua1i6cation to vote, and, accordingly, votes could 

not be struck off on that ground. JRochesteVf K. & 0. 83; 

Worcester, ibid, 257. 

The 6 Vict. c. 18, s. 79, however, now provides, with regard 
to borough voters, that no person shall be entitled to vote at 
any borough election *' unless he shall, ever since the 31st 
day of July, in the year in which his name was inserted in the 
register of voters then in force, have resided, and at the time 
of voting shall continue to reside, within the city or borough, 
&c., or within the distance (t) thei*eof required" by the Reform 
Act, 2 Will. 4, c. 45 (it). 

In boroughs, therefore, whether a voter change his qualifi- 
cation or lose it wholly or in part, after the 31st of July, he 
will still be entitled to vote, provided he has resided within the 
prescribed limits during the year that the register is in force, 
and up to the time of the election, and cannot be objected to 
upon a scrutiny on that ground. 

LEGAL Zrdlp. The third class of objections for want of qualification 

iNCAPAoiTV. j^ ^^^ since the last registration the voter has become subject 
to some legal incapacity, either statutable or otherwise. 

Under the Reform Act, 2 Will. 4, c 45, Committees gene- 
rally considered the register final, and refused to inquire into 
incapacities that existed at the time of registration. See post, 
p. 113. Where^ however, the disqualification arose subse- 
quently to registration, they struck off the votes. 



(t) See note (g), p. 108, ante, 
(tt) See Strother's case, infra. 
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In accordance with this, the 98th section of the 6fch Yiot lsoal 

IICOAPAOITY 

e. 18, now enacts : — ** That it shall and may he lawful for sach 1 

(Election) Committee {x) to inqaire into and decide npon the 
right to rote of any person who, being npon snch register, shall 
have voted in such election, so far as the same may be disputed 
on the ground of legal incapacity at the time of his voting uiuiUr 
and by virtue of any aiatuU now or hereaft* r to be in force, or 
on the gronnd of any other legal ineapaeity at the txnu of hie 
voting^ which may have arisen subsequently to the expiration 
of the time allowed for making out the list of voters, from 
which the register of voters, in force at the time of such elee* 
tion, shall have been formed.*' 

The above enactment, however, is not clear ; thd doubt being Since regis* 
whether the words '* which may have arisen subsequently to the ^^^^^^' 
expiration of the time allowed for making out the list of voters " 
apply to both branches of the preceding sentence, and limit the 
inquiry in all cases to grounds of objection arising after the 31st 
of July, or whether they apply only to the latter. If this were 
the true construction, there would be a distinction between 
itattUable and other incapacities. The former would be inquir- 
able into on a scrutiny, although existing at the time of the 
registration, and not then made a ground of objection before 
the barrister. The latter obviously cannot. However, the 
Berwick Oommiiiee, W. & Br. 179, in TodcPsKnd LyalVs cases, 
refused to enter into the cases of glut-tide waiters employed by 
the Commissioners of Customs (statutably disqualified therefore) 
who might have, but had not, been objected to before the 
barrister. And in Strothei^s case (ibid. 181) they refused to 
go into the case of a voter objected to for non-residence, who 
was proved to have resided without the limits of the borough 
previous to the Slst July, and who had not been objected to at 
the revision. Baih^ W. k D. 152, ace. Sed qucere, see s. 79, 
ante. 

The use of the words "by virtue of any statute now or "Any other 
hereafter to be in force, or on the ground of any other legal ^^i/^' 
ineapa^niy" have also given rise to discussion, and it has 
been contended that they apply to cases of disqualification 



(«) And now, therelbi^ {semhle)^ for a judge, see p. 102 n. 
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UEOAL arising from a Toter parting with hit qualification subsequently 

1 to the 3l8t of July. In the Wate^'ford case, however, 2 P. B. 

& D. 87, under the Irish Registration Act (13 & 14 Vict, c 
69), which is in this respect exactly similar to the 6 Vict, c 
18, an objection was made to a voter on the ground that he 
had parted with his qualification between the registration and 
the election. The argument turned upon the construction of 
the above words, and the Committee refused to inquire into 
the objection {y). 
Parochial A number of important questions arise under this class of 

^ ^ ^^^' objections, in cases of receipt of parochial relief by Toters. 
These cases fall ander one of three heads. 

First, where the relief has been received hefore the revision 
only, in which case the objection must have been taken before 
the barrister, or it cannot be raised on a scrutiny, even where 
the relief was received under a feigned name. Rochester^ K. & 
0. 121, which was decided before the passing of the 6 Vict c 18. 

Secondly, where the relief has been received since the revi- 
sion only, in which case the objection may be entertained, 
under the express words of the 98th section, as a ''legal 
incapacity arising subsequently to the expiration of the time 
allowed for making out the list of voters," &;c., even although 
the relief was received after the teste of the writ; 2nd 
Lancaster f 1 P. R. & D. 160. A similar decision was made 
in the Bedford case, P. & E. 128, under the Reform Act^ 2 
Will. 4, c. 45. 

Thirdly, where the relief has been received both before and 
after the revision. Under the Reform Act^ 2 Will. 4, c. 45, 
some Committees, under such circumstances, refused to enter- 
tain the- objection. CoMterburpf E. & 0. 821 ; Ipsmch, E. 
& 0. 886. The former Committee, however, came to a dia- 



(y) The fact of the abolition of the oath at the poll that the 
voter retained the qualification for which he was registered ap- 
pears to have had some weight with the Committee. 

{z) A certificate of chargeability signed by the chairman of 
the Board of Guardians under 7 & 8 Vict. c. 101, s. 69, and 11 
A; 12 Vict. 0. 110, s. 11* was admitted as evidence of the receipt 
of parochial relief. Berwick, W. & Br. 174. {Grains case). See 
Taylor on Evidenoe (4th ed.), s. 1442. 
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metrically opposite conclusion in Elliia case, E. & 0. 316 ; ubhal 
and iu EattmarCs case, p. 322, they decided that they would J 



not *' inquire into any vote whatever on account of relief giyen Parochial 
after ihe 31st of July.*' This case, therefore, cannot be en- 
titled to much weight. 

Other Committees, on the other hand, have with more reason Bach receipt 
considered every receipt of parochial relief as a distinct and in- disqualift- 
dependent disqualification, and hare struck off the votes. cation. 

Mo?Lmouth, A.i>. 1885 (M.S.)— The Committee held **that 
every instance of receipt subsequently to the 31st July 
amounted to a disqualification, and that, as the barrister 
could not have heard the objection, the Committee, if they 
adhered to their principle that a voter was expected to retain 
his title unimpaired till the time of polling, were bound to 
hear and act upon the objection. In the Bedford case, F. & 
F. 4^0, the voter was proved to have received alms both before 
and after the 31st July. The Committee struck off the vote. 
Warehamy W. & D. 93 (Chaffeift case), ace. 

Fourthly. We come now to the fourth class of objections, on APPXio. 
the ground of loss of qualification, or incapacity — viz., where BARRisrEB. 

the voter was not duly qualified, or subject to some legal - ' 

-incapacity, at the time of registrationy was duly objected to 
before the revising barrister, and the objection or elaim was 
expressly decided by him. 

Most Committees held the register under s. 60 of the Reform 
Act (2 Will. 4, c. 45) to be final, and refused to inquire into 
objections which might have, but had. not, been raised before 
the revising barrister. Ipsvoichy E. & 0. 386 ; New WindaoTf 
ibid.y 178 ; Cork, ibid, 276 ; Tavrntm, F. & F. 303 ; Wigan, 
B. & Aust. 211 ; Lyme Regis, ibid. 499. Sovihampton, P. k E. 
233. CwUra^ Jtochester, E. A 0. 107 ; where the disqualifi- 
cation was continuous and existed both before and after the 
election. See CUmgh^t case, anttf p. 108. 

In accordance with this, the appellate jurisdiction of the 
Committee, and temble, therefore, also of the judge (a) is now, 
by the 98th section of the 6 Vict. c. 18, thus defined : — ** That 
it shall and may be lawful for any Committee to inquire into 



(a) Seean/e, p. 102fi, 
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AFPRAL and decide upon tbe right to rote of any person who, being upon 
BARaisTEB. ^^ register of voters in force at the time of such election, shall 

have voted in soch election, or, not being upon such register, 

shall have tendered his vote at snch election ; in case the name 
of such person shall have been specially retained upon such 
register, or inserted therein, or expunged or omitted therefrom 
by the express decision of tbe revising barrister, who shall have 
revised the list of voters," &c. 
What an What is an " express decision" is sometimes a question (6). 

d^SS^** W^fiJ* *^® barrister has decided to insert or expunge a voter's 
name, or has made any correction, he is directed by s. 41 to 
write his initials against the name, or part corrected, in the 
lists ; but) where be has simply retained the name, no such 
provision is made ; so that in such cases doubt has arisen 
whether a sufficiently express decision has been made by the 
barrister to give the Committee jurisdiction (c). 

Under the Reform Act (2 Will. 4, c. 45), the provisions of 
which on this x)oint were substantially the same as the above 
clause, except that the word *' express" is not found in s. 60 
of that Act, the following case was decided : — 

Oreat Marlow, B. & Aust. 75. — Two voters were objected to 
by one F. at the revision on notices of objection which, it was 
contended before the Committee, were informal. F. stated 
that at the revision the overseer pointed out to the barrister the 
defect in the notices ; whereupon tiie ban ister showed them to 
him, expressing his opinion that they 'twere invalid ; and he, on 
comparing them with the copies in his possession, and perceiv- 
ing the informality, immediately withdrew the notices, and 
there was no discussion or formal adjudication on their validity* 



(5) Where an objection was taken, that there bad been no 
express decision by the barrister, and the voter was called as a 
witness in support of the objection, his cross-examination vras 
con6ned to the question whether there had been such a decision 
or not. Berwick, W. ^ Br. 173 {Darling* s case). 

(c) In the MonmotUk case, K. &. 0. 417, the barrister wrote 
the word '* retained** and bis initials against the disputed names 
which he retained ; and this seems the most satisfactory course. 
It was considered by tbe Committee a sufficient decision^ although 
the point had nob been argued before the barrister at the pre- 
ceding revision, having been fully argued at the revision pre- 
ceding that. Seepostf p. 120. 
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The Committee considered this a sufficient decision to let in their appval 

. . .. .. FROM 

jurisdiction. barristmu 

The foUowing cases hare been decided since the 6 Vict. c. ~~~~ 
^ _ What an 

18 : — .«« ezpreas 

lat Harwich, 1 P. R. & D. 303. —Two Toters were objected dedBlon." 
to at the reyision, and the barrister, in the first instance, after 
hearing evidence and the parties on both sides, decided to 
expnnge the names ; but he did not, in accordance with his 
usual practice, expunge them at the time, and some arrange- 
ment having been subsequently entered into between the parties, 
the objections were withdrawn, and the names retained on the 
list. The Committee decided, that it was not proved that 
the votes ''were specially retained on, or expunged from, or 
inserted in, the register by the expresB decision of the revising 
barrister," and refused to go into the case. 

In another case, however, before the same Committee 
{Aitwood^Sy p. 306), where a voter had been objected to 
before the barrister on the same ground, and the objectinn 
bad been withdrawn on an arrangement similar to the above 
and the name retained, the Committee allowed counsel to 
proceed. It is difficult to see the distinction between the 
two cases. 

Wareham, W. & D. 94. — The agents were present at the 
revision and prepared to aigne the case. But the barrister 
stated that he should expunge and retain respectively the 
names of all who had been expunged or retained by the 
former revising barrister, and refused to hear evidence, but 
inserted the name in his own handwriting. The Committee 
held that this was an express decision. But where the voter, 
a claimant, had been objected to, and the barrister decided 
to expunge the name, but by mistake it was retained, the 
Committee held that it was not retained by the express 
decision of the barrister withm the Act. Huntingdon^ W. & 
D. 198. 

The mere insertion of a claimant by the barrister is not 
an express decision (Horsham, K. & 0. 272 ; Bath, W. & D. 
154) (d). And so where the revising barrister in the first 



{d) In the case of borough claimants the claimant roust prove 
his qualification (6 Vict. c. 18, s. 38), secus, in counties, unless 
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instanoe sferaek ont the name, but, upon the agent interposing 
and giving some evidenoe of his qualification, which was not ob- 
* jected to, restored it by writing his initials against it. Berwick^ 
W. & Br. 172 {Darling's case); Jtochuter, E. & 0. 121 ; 
(LocJSa case). However, it is, it seems, sufficient to give the 
Committee jurisdiction, if the barrister has, in fact, decided 
upon a oase^ whether it was rightly brought before him or not 
-^0. ^., if he revised a list made out by a person not duly autho- 
rised {Carnarvon^ P. & K. 457), or decided upon an objection 
made without the previous authority of the objector. Wigan, 
B. k Aust. 225 {ffagu^a ease). — A. stated that he had no 
aathority from the objector to appear for him, but that when 
the objection was made^ and the barrister adjudicated on the 
case and retained the voter^s name, the voter did not question 
the right of the party who actually appeared. The Committee 
inquired into the vote. 

So where it was objected, to the jurisdiction of the Committee, 
that it had not been proved that a list of voters objected to had 
been published by the overseers as required by the statute ; 
that the barrister, therefore, had no jurisdiction to decide upon 
the vote, or the Committee to review his decision {Great Marhtp, 
B. k Aust. 27), it was resolved **not to require proof of the 
overseer's lists of objections, unless it shall appear that an objec- 
tion was taken to that list before the revising barrister, or that 
the barrister adjudicated without the voter appearing by him- 
self or agent." ^arpur*« case, ibid. 25 aec., where the objec- 
tion was, that the notice of objection was not proved to have 
been given to the overseers. 

So where the decision of the barrister turned apon a prelimi- 
nary point— as, for instance, upon the validity of a notice of 
objection — the Committee will question the decision of the bar- 
rister upon that point. Bedford, P. & K. 117 ; Bipon, pott, 
p. 119. A fortiori therefore, where the barrister, not being 
apprised of an objection to the notice, heard and decided the 



omitted from list of claimants (s. 37), and except in respect of 
the claimants to the new £12 rating qualification. In the 
Btdfo7'd case, F. & F. 484, which was the case of a claim, atfd 
the evidence whether there' was any objection taken to the claim 
or not was contradictory, the Committee heard the case. 
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case on the merits. Btdford, C. & B. 83 ; P. & K. 137. appeal 
However, it would seem that, if the barrister has decided a bakbisteb. 
notice of objection to be safficient, when by law it is not so, ^j^^^ ^^ 
and, on tbe ground of such notice being in due form, bas " express 
entered into the voter's qualification and bas expunged his 
name, he has, in fact, wrongly assumed jurisdiction, and the 
vote ought to be restored wiihjoui further inquiry (e) ; for, the 
question of notice having been the only one before him, and that 
being illegal, he had no power to call upon the voter to prove 
his qualification. See Bonham, E. & 0. 272. 

Much diversity of opinion and decision has existed upon the Same objee- 
question, how iar the fact of the barrister having decided upon Qn^de before 
a vote empowered the Committee to re-open the whole qualifi* barrister, 
cation of a voter, and inquire into his general title, upon other 
grounds of objection (if any) than were taken at the revision 
court. The barrister, it is said, on the one hand, has no 
power to reserve points for the decision of the Committee ; and, 
as it is but reasoDable that the jurisdiction of the appellate 
court should be co-extensive with that of the inferior court, all 
the issues submitted to the judgment of the one become issues 
to be decided before the other. On the other hand, it is argued 
that a Committee, as a court of appeal from the barrister, can 
only entertain such questions as have been, in fact, determined 
by him, and that where he has not decided there is no^ug to 
appeal from. 

The Rip<m Committee, C. k R. 294, P. k E. 205, refused to 
limit counsel to the precise objection taken at the revision. In 
the Mowmovih case, however, E. & 0. 412, 418, it was re* 
solved, '* That the Committee, before permitting an objection in 
the nature of an appeal from the decision of the revising bar- 
rister, will require the grounds of objection bond fide made and 
insisted on (before the barrister) to be proved, and the evidence 



(e) In the revision of voters in mnnicipal corporations, a sta« 
tute passed subsequently to the Municipal Corporations Act, the 
7 Will. 4 & 1 Vict. c. 78, s. 24, gives a special jurisdiction to 
the Court of Queen's Bench to inquire into a burgess's title, 
who has been objected to, without inquiry into the legality of 
the notice of objection. Jt. v. Mayor of Harwich^ 8 A. & B« 
919. 
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APPEAL confined to those grounds ; bnt tbey will not restrict the evi- 
BARRUTKR. ^^^^ of either party to that (taken) before the reTislog bar- 
— — -— riater;" Ace. New Sarum {Burfoots case), C. & R. 322; 
tions as Reading^ F. & F. 555 ; Monaghan^ E. & 0. 42. And the 
^^adsbefore spirit of these decisions seoms to hare been generally adopted by 
the Committees which sat in the session of 1842 ; Wigan, B. & 
Anst. 208, 211, Woods's case ; WhysalCs case, ibid. 179 ; 
Lyme JRegis, ibid. 499, in which case the Committee resolved, 
before any question had arisen, that they would ** not allow a 
Tote to be questioned upon any objection which might have been 
taken^ and was not taken, before the reyising barrister." In 
the 1st Harwich case, however, 1 P. R. & D. S09 {Horlock's 
case), the Committee, after argument) resolved, '* That in cases 
where an express decision on a vote was made by the revising 
barrister, the Committee will inquire into and decide upon the 
right to vote generally" The facts of that case, however, 
hardly required so broad a resolution ; for it was doubtful, upon 
the evidence before the Committee, whether the point proposed 
to be given in evidence before them was not, in fact, the ground 
or partly the ground of the barrister's decision. 

An exception to the above rule has been allowed, where col- 
lateral questions are involved in the main objection : for instance, 
under one of ''insufficiency of value during a portion of the 
year," which was the point raised before the barrister, evidence 
was allowed to be given before the Committee^ that part of the 
registered premises was severed into a distinct dwelling-house, 
so that the part retained was of insufficient value ; Wigan 
(Coyle^s case), B. & Aust 226. However, in a case of succes- 
sive occupation, where the question raised before the barrister 
was the insufficiency of value of the house firstly occupied, evi- 
dence of the insufficiency of value of the house secondly occupied 
was not allowed to be given ; {CaiteraXVs case) ibid. 229. 

'Where de- j^ further exception to the above rule occurs in certain cases, 

cuion upon 

preliminary where the decision of tho barrister has turned upon a prelimi- 

^^'"^^ ' nary point — ^as, for instance, upon the sufficiency of a notice of 
objection or claim. 

If the barrister has decided, in favour of the voter, that the 
notice of objection is insafficient, when by law it is valid, and 
has in consequence retained or inserted the name, the Com- 
mittee will, it seems, inquire into the voter's right generally ; 
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for to strike off a vote in auoh a ease without allowing a voter appeal 

FBOM 
BABRI8TSB. 



to prore his qualification, or to retain it without compelling him 



to do so, which, but for the preliminary decision of the bar- ■ . . — 
rister in his favour, he must have done at the revision court, cision upon 
would seem equally inequitable. And, for similar reasons, if p^Lt ^ 
the decision of the barrister is against the voter, whose name in 
consequence has been omitted or expunged from the register, on 
the ground of the informality of his claim, which claim, how- 
ever, the Committee deem sufficient, the merits may be entered 
into before the Committee, New Saruin, P. k E. 244 ; for the 
success of the preliminary objection at the revision court pre- 
clude any other objection being taken. At all events, any 
objection that was prepared for discussion before the barrister 
may be raised before the Committee. Lichfield^ B. & Aust. 
844, 346 n. 

If, however, the barrister has decided that the notice of ob- 
jection is sufficient, and the Committee agree with him, the 
Committee will not {iemhle) allow the voter to prove his qualifi- 
cation before them, for it was his own laches in not proving it 
before the barrister. And similarly, if the barrister has decidtd 
that the notice of objection is insufficient, or the claim sufficient, 
and the Committee agree with him, it would seem that the 
Committee will not inquire into the voter's right generally. 
(^Murphy V. Connor^ 3 Ir. L. R., N. S., 203; **Lawof 
Elections,'* p. 177.) In the Bipon case, C. & R. 292, P. & K. 
204, it is true, it was resolved : — "That inasmuch as the vote of 
G. S. did actually become the subject of discussion before the 
revising barrister, that circumstance suffices to bring it within 
their jurisdiction, without determining whether the notice of 
objection, on which the overseer or barrister acted, was or was 
not in perfect form and order." However, in the Bedford case 
{Flight's case), P. & E. 116 et seq.y the Committee, having 
decided in accordance with the barristei^s decision that the 
notice of objection to the voter was invalid, refused to allow 
evidence of his residence beyond the prescribed limits to be given, 
and retained the vote. 

Some Committees have further limited the inquiry to the Same 
same witnesses as were examined, or were proposed to be examined 
examined ; Clonmely C. & R. 456 ; P. & E. 429 ; or, at all jjj^^^j. 
events, had notice to attend at the revision ; Roekeiter^ E. & 
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0. 76 ; but^ in the DroUwich case, E. & 0. 5S, allowed eyi- 
dence to be given by such witnesses on all the points on whicli 
they were prepared to give evidence before the barrister. 

The Monmouth resolution, however {antef p. 117), does in 
effect convey the objects and intentions of the other Committees, 
notwithstanding the additicmal limitations which some of them 
introdaced. The expressed object of all Committees, considering 
themselves as a coort of appeal from the revising barrister, has 
been to limit their inquiries to such points as were raised, or 
were intended to be raised, before him. This being their ob- 
ject, the further limitation to the saijie evidence, or to the 
individual witnesses, does not strengthen the principle, but, on 
the contrary, inconveniently narrows its operation. For, if, in 
fact, the same objection be urged, how can it signify by what 
medium of proof sach objection is supported ? or how can it be 
material whether the facts are proved by A. or B. ? Besides, 
such limitations might frequently lead to injustice. Suppose, 
for instance, a witness called before the barrister die, become 
incompetent to give evidence, or cannot be found ; may not his 
place be supplied by another witness before the Committee ? In 
the case of witnesses called to attend before the barrister, and 
neglecting or refusing to do so, these Committees themselves 
found it necessary to expand their original rales in order to 
prevent injustice, the barristers having no power to compel the 
Ikttendance of witnesses ; and, in late cases, this point has never 
been insisted upon, or even raised. 

From the above resolution in the Monmouth case it will be 
seen that, to give jmisdictiou to Committees, a ** bond fide 
objection " must be shown to have been raised before the bar- 
rister. As an illustration of a bond fide objection, the following 
case aiose before the same Committee, after the resolution above 
cited : — There were objections at the registration to six bur- 
gesses of M. ; the objector told the agent in the opposite interest 
that he intended to appear on his objections, but did not wish 
to press the barrister to expunge the names ; for that, the bar- 
rister of the preceding year having, after a long hearing, re- 
tained them, he did not expect that the then Larrister would 
overrule that decision. The opposing agent made no objection 
to this proposition, but did not become a pnrty to any arrange- 
ment on the subject. The objector then tola the barrister that 
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he would not trouble him with the objections, but that he would appeal 
reserve himself for a Committee if necessary. The barrister in barrister. 



consequence retained the names, and affixed his initials to them. 
The Committee decided that this was a bond fidt objection, 
made and insisted upon before the barrister. 

The 08th section of the 6 Vict c. 18, proceeds to enact— ^^^^ 
''That, except in such cases, or on such grounds as afore, 
sft^d (/), the register of voters in force at the time of such 
election shall, so far as regards the proceedings before such 
Committee (^), be^na^ and concliiaive to all intenU and pur- 
poses as to the right to vote in such election of every person who 
shall be upon such register." 

Committees have acted strictly up to the provisions of this 
section, and, except where the barrister has come to an express 
decision upon the point, have refused to re-open the register, 
or enter upon any disqualification existing at the time of the 
revision. Cambridge, W. & D. 50 ; Bath, tdu2. 152, which 
were cases of non-residence previous to the Slst July ; New 
Windsor^ E. k 0. 160 ; MonmotUhf ibid, 415, which were 
eases of voters under age ; Bedford^ F. & F. 437 (A), which 
was the case of an alien. Nor does it make any difference that 
the groundB of objection were not hnoum at the time of the 
r^stration ; BoeheiteTf K. & 0. 121. The New Windsor and 
following decisions were made under the 60th section of the 
Reform Act, and before the 6 Vict. c. 18 was passed; the 
words of the latter Act, however, as to the finality of the register 
are stronger, and more express than those of the former. Where, 
however, the objection, though existing at the time of registra- 
tion, was considered one that could not have been taken before 
the revising barrister, as in case of a peer, which depends on the 
common law of Parliament, the Committee have inquired into 
the vote^ DroUwiek, K. & 0. 66. And see Rochester, K. & 0. 
104, for c€ssant€ rations, cesscU lex. 



(/) viz., those considered ante, p. 110 «< seq., to which must 
be added the two exceptions contained ins. 79 ; ante, pp. 107-8. 

(g) And now ssmble before a judge. See ante, p. 102 n. 

(]^.) overruling decisions of previous Committees. Roehesteff 
E. & 0. 107 ; Beading, F. & F. 554, 
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The objection to the voter mast have been taken at the last 
registration. Moraham, E. k 0. 272; Invemess'shirej ibid, 805. 

CASES LcLttly, there are two classes of cases which appear not to be 

oMiTTBa>. gpygmgd or provided for by the 6 Vict. c. 18. That Act de- 



clares that it shall be lawfnl for a Committee to inqaire into the 
vote of any person who, '* being on the register,*' has been re- 
tained or inserted therein, or, *' not being on the register," has 
been expnnged or omitted therefrom '* by the express decision 
of the revising barrister.** 
Where voter The case of a voter who has a right to be on the register, bnt 
^tak^ ^y whose name, by mistake, or other cause, has never been on the 
register, and whO) oonseqaently, has not been either expnnged 
or omitted therefrom, or inserted or retained therein, by the 
express decision of the barrister, does not seem to fall within 
the words of the statute (t). In such a case the original and 
inherent authority of Parliament, through the medium of an 
Election Committee, and semhle, therefore, of a judge under 
the new Act (h), to redress illegalities in elections or re- 
turns, still exists ; and, when a voter has done all that he is 
by law required to do to get his name inserted on the register, 
and has tendered his vote at the poll, the Committee will, by 
its common law authority, enable him to exercise his franchise. 
Southampton, P. & K. 226 ; C. & B. 106 {Dawson's case). — 
D.*s name had been inserted in the overseer's list affixed to the 
church door, and no notice of objection had been given. The 
name, however, was by accident omitted from the list produced 
by the overseers before the barrister, and consequently had not 
been included in the register. D. having tendered at the elec* 
tion, his vote was put on the poll by the Committee. Ace, 
Droitwich, E. & 0. 57 {Oaunt^s case), in which evidence was 
given of the voter's qualification, which (semble) was unneces- 
sary, and the name in the result was not put on the poll. 

New Windsor, E. & 0. 168. — H. G. quitted one house and 
went to another. The overseer promised to have his vote pro- 
perly registered for the second house. He, however, put him 



(t) If the voter is on the register by mistake. See Humting* 
don, ante, p. 104. 
(k) See cmte, p. 102 n. 
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on tbe lists for the wrong honse ; bat, confiding in the promise, cases 

the voter omitted to notice whether his name was inserted for ^ 1_ 

the right house or not. Having tendered his rote, it was 
admitted by the Committee. Ace, Monmouth^ E. & 0. 414, 
where the name and situation of the voter's qualification had 
originallj been correctly inserted in the lists, but, by a mistake 
of the printer, the situation of the qualification had been 
altered. 

The following case is referable to the same principle, although 
the barrister did, in fact, expunge the name on an objection 
made at the revision. 

Lyme EeffiSf B. & Aust. 499. —Seller* s name was inserted by Where voter 
the overseer, in his origvnal list, for a *' house, Qeorge*s Court." mistake. 
In the printed and published copies, by an error of the printer, 
the qualification was misdescribed as ''house. Broad Street. " 
At the revision it was objected that the voter had no such 
qualification as described in the list, and the barrister decided 
in &vour of the objection ; upon which the overseer applied to 
the barrister to amend the description of the qualification, pro- 
ducing the original list to explain how the mistake arose ; but 
the barrister refused to amend, and expunged the name. The 
Committee put the vote on the poll. 

Votes may be thrown away by having been given for a dis- votes 
qualified candidate. 

The principle upon which courts of law act in the analogous 
case of elections to corporate offices, &;c., is, that votes given for 
a candidate, after notice of his being ineligible, are to be con- 
sidered the same as if the persons had not voted at all, the 
disqualified candidate being considered as a person not in esse, 
and the voting for him a mere nullity. See per Lord Ellen- 
borough, C. J., in It, T. ffatohinSf 10 East. 211 ; 2 Dow. 
^124, S. 0. 

So in Claridge v. Evelyn^ 5 B. & Aid. 81 ; which was an 
action for a false return of an infant who had been elected to 
the office of Clerk of the Court of Bequests ; Abbott^ C. J., in 
giving judgment, said, '* he (the infant) was ineligible, and due 
notice of his incapacity having been given to the electors at the 
time of his election, their votes were thrown away.** See also 
R, V. C7oe, Heyw. Co. 538 ; R, v. Codks^ 2 Comm. L. Rep, 
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(Q. B.), 049 ; per Erie, J., in OosUng r. Vaey, 4 H. of L. Ga. 
750 ; per Lord DenmaD, C. J., 7 Q. B. 487, S. G. 

The House of Gommons, however, and ita Election Gommit- 
teee, have not always acknowledged the same principles. An 
attempt is here made to deduce from the reported cases the 
principles upon which sach Gommittees have for the most part 
acted, distingnishiDg the doubtful points from those which may, 
it is conceived, be considered established (Q. 

There are four classes of circumstances under which it may be 
eontended that the votes of electors are thrown away. 

latf where there has been a previous decision of an Election 
Gommittee in the nature of a parliamentary conviction of a jMir- 
ticular individual, whether sitting member or petitioner ; — and 
the same principles would doubtless be held to apply to a con- 
viction in a court of law, or by a judge on the trial of an election 
petition— of a disqualifying offence. In such cases the decisions 
are uniform, that the votes given for such' persons are thrown 
away. 2nd Southward, Gliff. 181. — The former Gommittee 
having resolved " that, at the last election for the borough, 
G. W. T. acted in violation of the 7 Will. 8, c. 4, whereby he 
is incapacitated, &c.," and due notice having been given of this 
resolution, the petitioner was seated with a minority of actual 
votes. Aec, Kirkcudbrighty 1 Lud. 72 ; Neweastle-under-Lymef 
B. & Aust. 564 ; 2fid Peterborough, 2 P. R. & D. 295. 

2ndlyf where, although there has been no express decision 
. against an individual, yet he has been unseated on a former 
election, the petition containing no charges except those of a 
disqualifying nature ; and where, therefore, a resolution in 
general terms — e.g., that he is not duly elected — substantially 
convicts him of a disqualifying offence. In such a case it would 
seem also that, due notice having been given, the votes given 



(Q This question of votes given for a candidate subsequently 
determined to be disqualified, and that of agency, are the two 
points on which the law of Parliament and the common law 
have distinctly, as it is submitted, differed. That of agency 
has been mentioned, ante, pp. 58 — 60 . This one of votes thrown 
away is scarcely less important, and, as before observed, where 
not altered, ''the principles^ practice and rules,** on which 
Gommittees of House of Gommons have acted in dealing with 
election petitions^ are to be observed, s. 26. 
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for SQch a person wonld be thrown away. 2nd Canterbury^ toTss 
Cliff. 367. See arUe, p. 87. 'JS^^ 

^dlyy where, althoagh there has been neither a decision by zir 777" 
name or in fact against an indiyidoal, yet the fact of his in- qualiflcatlon 
eligibUity is one of so patent a nature that the electors might notorioua. 
fairly be supposed to have express individnal knowledge of it. 
See Heyw. Co. 535, citing SotUhampton (a.d. 1776). Such 
was the case where the candidate refased to take the qualifica- 
tion oath required by the statute of Anne, when requested so 
to do ; LeonUnster, C. & D. 1 (m) ; or was high sheri£^ Sou^* 
ampton, iupra^ and other cases may readily be conoeiyed — see 
cases of infancy quoted infra. So in the Fife case, 1 Lad. 
455, Mr. H., one of the candidates, gave jiotioe at the poll that 
General S. was disqualified by reason of holding the offices of 
baggage-master to the forces and inspector of the roads, and 
petitioned upon these objections. The Committee seated 
Mr. H., being of opinion *Hhat the novel creation of one of the 
offices was notorious, and within 6 Anne, c. 7, s. 25." ^ Law 
of Elections," p. 224. 

Athty come the cases where the fistct of disqualification is one "v^iiere dis- 
open to reasonable doubt, or, it may be, inyolyes questions of qualification 
difficulty in law or in fact. The decisions of Committees in 
this class of cases are contradictory. Some have decided thai 
such' disqualification refers back to the time of the election, and 
nullifies the Yotes giyen thereat, on the ground that every man 
is bound to know the law ; and therefore, when apprised by 
notice of the fact creating the disqualification of the member for 
whom he votes, his vote is given at his own risk, and, if he is 
wrong in his construction of the law, he cannot plead ignorance 
or mistake : ignoramtia legis neminem excusat. Some Com- 
mittees, on the other hand, have decided (to use the words of 
the 2nd Clitheroe Committee, 2 P. S. & D. 285) that, ** to give 
effect to the notice, the disqualification must be founded on 
some positive and definite fact, existing and established at the 
time of the polling, so as to lead to the fair inference of wilful 
perverseness on the part of Uie electors voting for the dis- 



(m) This is no longer necessary. See ** Law of Elections," p. 
252. 
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vo»Ba qaalified person." (See per Alderson, J., in Gotling v. Veley, 

TwAY.^ 12 Q. B. 387 ; per Rolfe B. Uyid, 364.) That, by a contrary 

Where dis- ^®^*"^<^°» " ^^^ ^1 ™*y injustice be done to constituencies, by 

qualification being represented by persons, whom the majority of electors 

^^ have deliberately rejected, but also that each individual voter 

may be placed in a position of hardship and difficalty, if, npon 

the mere assertion of an opposing party that a disqnalifi* 

cation exists, the ti-nth or falsehood of which he may have no 

means of ascertaining, -he is to exercise his franchise at the 

risk of his vote being thrown away, if, on subsequent inves- 

tigatioQ, the existence of that disqualification should be 

established." 

Of the former class .are the following cases : — 

Contradic- Betodley, 1 Lud. 65, and Mitchell^ 10 Joum. 469 ; aee. 

sionsofCom- ^'^*PP««A«w»'> i^^d, 687 ; the sitting member having been de- 

mittees. clared guilty of bribery at the election, it was resolved that the 

petitioners were duly elected. 

Flintshire, 1 Peck. 526,— The votes were, for Sir T. M. 52 ; 
for J. L., Esq., 30. The former at the«election was under 
twenty-one years of age. The Committee seated J. L. See 
also Bel/cut, F. & F. 601 ; Cork, E. k 0. post, p. 129 ; Tavis- 
tockf 2 P. B. & D. 5 — in all of whicb the ineligibility consisted 
in the want of a sufficient property qualification (n). And see 
Drogheday K. & 0. 218. 

Leominsterf Appendix, "Law of Elections," p. i. — ^A case 
of a double return ; the Committee seated Mr. S. with a mino* 
rity of votes, the objection to Mr. B. being that he was in- 
eligible, as a contractor. At the time notice of the ineligibility 
of Mr. B. was circulated through the town, a counter-notice was 
distributed that two counsel were of opinion that Mr. B. was 
not ineligible (o). 

Wakefield, B. k Aust. 819.— The candidate, Mr. H., had 
been appointed returning officer, but had resigned the office^ 
and another gentleman had been nominated in his place. The 



(n) which is not now requisite. See ''Law of Elections," 
p. 252. 

(o) This would seem to make no difference. In the 2nd 
Southwark case, ante, p. 124, counsers opinion was similarly 
stated to be in favour of the eligibility of the candidate un- 
seated. Cliff, p. 224. 
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Committee determined that, notwithstanding his resignation, totss 

Mr. H. continued to be the returning officer, and consequently away. 

ineligible, and, further, that the vote of 0. B., to whom, 

previous to voting, a written notice of the disqualification of tory deci- 

Mr. H. had been given, was thrown away. 5?°^** ^L. 

~ Committees. 

So, m the 27id Horsham case, 1 P. &. & D. 258, where P. 

had petitioned against the first election, but without churning 

the seat, and the election was declared void, and F. stood upon 

the vacancy and was returned, the Committee decided that he 

had been guilty of tceating at the first election, and that the 

votes given for him at the second election were thrown away, 

so that the petitioner. Lord F. H., ought to have been retumedi 

and they declared Lord F. H. to be duly elected (p). 

On the other hand, in the case of Abingdon, 1 Dongl. 419, 
notice was given at the poll that M., being sheriff of the county, 
was ineligible; he, however, had the majority, and was re- 
turned. The Committee declared the election void. It was 
said the question of how far a sheriff was eligible was one of 
difficulty ; that it was argued before the returning officer, who 
decided that M. was not incapacitated. 

8o in the Penryn case, C. & D. 55, the petition stated that, 
as S. had been guilty of bribery at the then election, S. was 
thereby disqualified ; and, as notice had been given to the 
electors coming to the poll, all the votes subsequently given for 
S. were thrown away. The facts were not denied. It was 
argued that the bribeiy had been so singularly manifest and no- 
torious that it could not.be distinguished in principle from the 
decided cases which had seated a petitioner. It was answered, 
that a mere charge of disqualification had never been held suffi- 
cient ; to make it effective, it ought to be backed' by the resolu- 
tion of a former Committee, or the judgment of a court of law ; 
and that, if the Committee were to deduce from the facts proved 
that the sitting member had been guilty of bribery, still their 
judgment could not refer hack to the time of the election to 
perfect the disqualification. The election was declared void ; 
but the seat was not given to the petitioner. See also Iiwer- 



(p) The facts of the Cheltenham case, infra, were precisely 
similar, and the decision directly contrary. 
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2nd Cheltenham^ 1 P. B. & D. 236.— B., who had peti- 
tioned against a former election which was declared Toid, was 
returned npon the yacancy, and was in his tarn petitioned 
against by G-. as ineligible on account of bribery at tbe former 
election. It was argned, that the notoriety of the acts of bri- 
bery, conpled with notice giyen that such acts rendered B. in* 
eligible, might fairly avoid all votes given for him. The Com- 
jnittee held that, though B. was in fact disqualified at such 
election, the disqualification was not such as to cause votes 
given for him to be thrown away. 

Finally, the 2nd CUtheroe Committee, 2 P. S. & D. 276,. 
antCf p. 125, under similar circumstances avoided the election 
of Mr. A., whom they had decided to have been guilty of corrupt 
practices at a former election, but unanimously refused to strike 
off the poll votes given for him (2)* 2ind Nortnch, W. & Br. 
144, occ. 

NOTICE OF Bzpress notice of the disqualification must in all cases be 
"''cA^wi"" g^^®*^ ^"^ »*"<^'ly ^^^^^ (Beverley, W. & D. 221 (r), and all 



(q) It was argued on behalf of the petitioner that a resolu- 
tion of the Jirst Committee, ''That extensive and systematic 
treating, together with other corrupt and illegal practices, pre- 
vailed at the last election for tbe borough," was evidence of 
notoriety as regarded treating by Mr. A. and his agents at that 
election; but the Committee resolved, after argument, ''That 
the resolution of the CUtheroe Election Committee of the 28th 
Feb. 1853, is inadmissible as evidence of notoriety as regards 
treating by Mr* A., or his agents, at the election in 1852.'* 

(r) The language imputed to Lord Mangfield in R. v. Blissel, 
Heyw. Co. 537, would seem to lead to an inference HlbX notoiiety 
of disqualification is sufficient vntko'jU express notice. He is 
reported to have said, "Do you doubt that, if he is really dis- 
qualified, whether such disqualification is notorious or not^ the 
votes given for him are thrown away ? In another judiccUure, 
if the disqualification is notorious, it does more : it elects the 
other party" It is to be observed that this opinion does not 
appear in Douglas's Reports, E. B. 398, n. (the same Mr. 
Douglas who had, four years before, in 1775, reported the 
Abingdon casa, 1 Dougl. 419), But the above dictum (for it 
was not necessary to the decision of tbe case) has never been 
acted on or seriously argued before any Committee ; and the 
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votes recorded before Bach notice are good. Where, therefore, notice op 
the notice has not been giren tiU after the decti<m has begun, "^'catw J!^^" 

the question arises whether it was given to a sufficient number 

of electors, so that, after striking off certain votes from the sit- ^'^^^ 8^*^®**- 
ting member's poll, the petitioner has a majority. 

In the Cork County ease, K. & 0. 406, the Committee, 
having come to the conclusion that the qualification of the 
sitting member was insufficient, and that notice had been given 
to 700 of his voters — a number sufficient to reduce his poll 
below that of the petitioner— resolved, that he was not duly 
elected, and ought not to have been returned, and that the 
petitioner was duly elected, and ought to have been returned. 
So, in the Bdfast case, P. and F. 603, it was resolved, that 
the votes given to the sitting member on the two last days of 
the poll — «,e., after placards had been issued containing notice 
of his disqualification— were lost and thrown away. In R. v. 
Bridge, 1 M. & S. 76, on the election of aldermen, it was 
held that, as notice of ineligibility had not been given till after 
ninety-one persons had voted, the Mayor was not at liberty to 
treat those votes as thrown away, and to return the candidate 
who was in the minority. 

Notice of a candidate's disqualification need not be served How given. 
personally upon every voter in order to render his vote useless, 
though that is the safest and most desirable course to adopt 
where practicable. WakeJUld, B. & Aust. 319. It would 
appear to be sufficient if such notice be affixed in conspicuous 
places near the polling place, so as to be visible to every elector 
on coming to vote. Tomitoch, 2 P. B. & D. 5. 

It remains to consider that part of a scrutiny which consists votes 

ADDED 

in the parties claiming to add to their respective polls certain '- — 

votes which for some cause have been omitted therefrom, but 
have been '* tendered " at the poll. Of these votes it was not, 



answer to it seems to be, that disqualifications, though noto- 
riously existing before the poll, may have been got rid of, at, 
or even after, its opening. It is the eoTUinuance of the dis- 
qualification which requires to be published, and not the fact 
that it previously existed. See R. v. Hiorm, 7 A. & E. 960 : 
3 N. & P. 148. 
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▼om 

ADDKD. 

To be 
mentioned 
in openinjf 
statement ; 
or liflta of, 
given. 



What 
accuracy 
required in 
lists of. 



How 
proved. 



under the proyiBions of the 11 ft 12 'Viot. e. 98, s. 55, necessary 
to give in any preliminary lists, as in the case of rotes objected 
to, that section only referring to lists of voters " intended to he 
objected to** (Cambridge^ W. ft D. 58 ; KmsaU, F. ft F. 336), 
and the 7th mle^ which governs the present practice, uses 
nearly the aame words, ''a list of the votes intended to be ob- 
jected to." It was, however, neoeasary, under the old practice, 
either for counsel to state the names of the votes proposed to be 
added in the opening statement ; East Orintteadt 1 Peck. 338 ; 
or to hand lists of their names to the opposite party on the 
opening of the case ; Powey, 0. ft D. 166 ; or they may be 
appended to the lists of the votes objected to («)• And this 
practice, it is apprehended, mast still be followed. See 31 ft 82 
Vict, c 126, s. 26. 

The same accuracy is not required in such lists (if any) 
as in those of votes objected to, which are provided for by 
rule made in pursuance of a statnte. (See ante^ p. 91, et 
ieq.) In the Fowey case, 0. ft D. 166, where ITtonuu ap* 
peared in the list of voters proposed to be added as the 
Christian name of the voter, and Francis on the poll, the 
Committee allowed evidence of identity to be given to establish 
the vote. So where a person was described in the list of votes 
proposed to be added as W. N. the younger, in the correspond- 
ing number on the poll W. N. the elder, and on the rate {t) 
appeared the name of W. N. only, the Committee allowed 
evidence of identity to be given. Ibid. 167. 

The poll-book is, generally speaking, considered to be a 
sufficient record of such tenders ; but, as has been before 
stated, a tender not appearing on the poll may be gone into, 
if sufficient parol evidence of its having been duly made be 
produced. SotUhwarJs, 2 Peck. 149 ; and ante, p. 83. And 
this may be given by the voter himself ; Sligo, W. ft D. 227» 
But it must be conclusively shown for whom the tender was 
made, or the Committee will not allow the vote ; New Windtor, 
K. ft 0. 173 {DaMs case). It must not be lefb to be gathered 



(«) See the form, W. ft D. 53, i/n notis. 
(t) It was the case of a scot-and-lot voter. See ''Law of 
Elections," 117 n. 
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from the circnmstanoee of the case, or from the declarations of votes 
the voter made before the tender ; DroUwichf K. & 0. 56. '__ 

A vote is sometimes refused at the poll on the ground that 
the voter is unable to answer the first qaestion, aa to his 
identity, in consequence of some error in his name appearing 
on the register, with which the returning officer compares his 
answer. 

New WindsoTf K. & 0. 168 (Bat^a case). — The name 
" Bichard B." appeared on the register. The voter's name was 
'^ Robert." When he came to the poll the oath as to his 
identity was put to him, and he took it. Some doubt^ how- 
ever, arising as to whether he nnderstood the oath, the first 
question was put to him, but he declined to answer it ; the 
Mayor therefore refused his vote. On proof that he was in 
fact the person described on the register, the Committee allowed 
the vote. So New Sarum, P. & K. 261, C. & R. 327, "Wil- 
liam " Morris appeared on the register as ** John M.*' At the 
poll he said he was the person described, but that his name was 
''William;" he was, however, rejected. James Turner simi* 
larly situated ; ibid. Both votes were added to the poll. Sligo^ 
W. & D. 227, ace. 
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26 VICT. 0. 29. 

An Act to amend and continne the Law relating to Corrnpt 
Practices at Elections of Members of Parliament. 

[8th Jane, 1863.] 

Whereas the ** Corrupt Practices Prevention Act, 1854," as 17 & is Vict. 
amended by an Act of the session holden in the twenty-first and c. 102. 
twenty-second years of her Majesty, chapter eighty-seven, is 
limited to continne in force until the first day of September, 
one thousand eight hundred and sixty-three, and from thence 
until the end of the next session of Parliament ; and it is expe- 
dient further to amend the said Acts and to continue the same 
in manner hereinafter mentioned : Be it therefore enacted by 
the Queen's most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, and by the 
authority of the same, as follows : — 

1. The expression *Hhe Corrupt Practices Prevention Acts" Short Title, 
shall include this Act and the said Act of the twenty-first and 
twenty-second years of the reign of Her present Majesty, and 
the Corrupt Practices Prevention Act, 1854, as amended by the 
said other Acts, 

Exptnsez of Elections, 

2« No payment (except in respect of the persoDal expenses of No payment, 
a candidate), and no advance, loan, or deposit, shall be made &^ shall be 
by or on behalf of any candidate at an election, before, or ^ beheOf^of 
during, or after such election, on account of or in respect of candidates 
such election, otherwise than through an agent or agents whose otherwlBe 
name and address or names and addresses have been declared ^^^„}^ 
in writing to the returning officer on or before the day of nomi- authonzed 
nation, or through an agent or agents to be appointed in his or agents, 
their place as herein provided ; and any person making any such 
payment, advance, loan, or deposit, otherwise than through such 
agent or agents, shall be guilty of a misdemeanor, or in Soot- 
land of an offence punishable by fine and imprisonment. It 

b 
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BU18, &c., to 
be sent in 
witiiin one 
month to 
agent, 
or right to 
recover 
barred. 



Ab to pub- 
lication of 
statement 
of election 
expenses. 



Bball be the duty of the letoming officer to publisli, on or before 
the day of nomination, the name and address or the names and 
addresses of the agent or agents appointed in pursuance of this 
section. 

In the event of the death or legal incapacity of any agent 
appointed in pursuance of this section, the candidate shall 
forthwith appoint another agent in his place on giving notice 
to the returning officer of the name and address of the person 
so appointed, which shall be forthwith published by the return- 
ing officer. 

3. All persons who have any bills, charges, or claims uixm 
any candidate for or in respect of any election shall send in 
such bills, charges, or claims within one month from the day 
of the declaration of the election to such agent or agents as 
aforesaid, otherwise such persons shall be barred of their right 
to recoTor such claims and every or any part thereof : provided 
always, that in case of the death within the said month of any 
person claiming the amount of such bill, charge, or claim, the 
legal representative of such person shall send in such bill, 
charge, or claim within one month after obtaining probate or 
letters of administration, or confirmation as executor, as the 
case may be, or the right to recover such claim shall be barred 
as aforesaid : provided also, that such bills, charges, and claims 
shall and may be sent in and delivered to the candidate^ if, and 
so long as, during the said month, there shall, owing to death 
or legfiJ incapacity, be no such agent. 

4. A detailed statement of all election expenses incurred by or 
on behalf of any candidate, including such excepted payments as 
aforesaid, shall, within two mouths after the election (or in 
cases where by reason of the death of the creditor no bill has 
been sent in within such period of two months, then within one 
month after such bill has been sent in), be made out and signed 
by the agent or, if there be more than one, by every agent who 
has paid the same (including the candidate in case of payments 
made by him), and delivered, with the bills and vouchers rela- 
tive thereto, to the returning officer, and the returning officer 
for the time being shall at the expense of the candidate, within 
fourteen days, insert or cause to be inserted an abstract of such 
statement, with the signature of the agent thereto, in some 
newspaper published or circulating in the county or place where 
the election was held ; and any agent or candidate who makes 
default in delivering to the returning officer the statement 
required by this section shall incur a penalty not exceeduig 
five pounds for every day during which he so makes default ; 
and any agent or candidate who wilfully furnishes to the said 
returning officer an untrue statement shall be guilty of a mis- 
demeanor, or in Scotland of an o£Eence punishable by fine and 
imprisonment ; and the said returning officer shall preserve all 
such bills and vouchers, and daring six months after they have 
been delivered to him permit any voter to inspect the same, on 
payment of a fee of one shilling. 
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Legal Proceeding** 

5. Tlie proTisions of the 14th aeeiioii of the Corrnpt Practices Sect. 14 of 
Prevention Act, 1854, shall extend to a misdemeanor or to any ^'^ fi}^ ^^^^' 
other offence under the Oorrapt Practices Prevention Acts not extended to 
panishable by a penalty or foifeiture, as well as to proceedings misdemean- 
for any offence panishable by a penalty or forfeiture. ors, dw. 

6. In any indictment or information for bribery or undue in- General 
fluence^ and in any action or proceeding for any penalty for allegatioiui 
bribery, treating, or undue influence, it shall be sufficient to J^^^^^^ 
allege that the defendant was at the election at or in connexion ments. 
with which the offence is intended to be alleged to have been 
committed guilty of bribery, treating, or andue influence (as 

the case may require) ; and in any criminal or civil proceedings 
in relation to any such offence the certificate of the returning 
officer in this behalf shall be sufficient evidence of the due hold- 
ing of the election, and of any person therein named having 
been a candidate thereat. 

7. No person who is called as a witness before any election Evidence of 
committee, or any commissioners appointed in pursuance of the witness on 
Act of the session holden in the fifteenth and sixteenth years of ^^^^^t-^ 
the reign of her present Majesty, chapter fifty-seven, shall be ^^ before 
excused from answering any question relating to any corrupt commis- 
practice at, or connected with, any election forming the subject sions. 

of inquiry by such committee or commissioners, on the ground 
that the answer thereto may criminate or tend to criminate 
himself : provided always, that where any witness shall answer 
every question relating to the matters aforesaid which he shall 
be required by such committee or commissioners (as the case 
may be) to answer, and the answer to which may criminate, or 
tend to criminate him, he shall be entitled to receive from the 
committee under the hand of their clerk, or from the commis* 
sioners, under their hands (as the case may be), a certificate 
stating that such witness was, upon his examination, required 
by the said committee or commissioners to answer questions or a 
qu^tion relating to the matters aforesaid, the answers or answer 
to which criminated or tended to criminate him, and had an- 
swered all such questions or such question ; and if any informa- 
tion, indictment, or action be at any time thereafter pending in 
any court against such witness for any offence under the Corrupt 
Practices Prevention Acts, or for which he might have been 
prosecuted or proceeded against under such Acts, committed by 
him previously to the time of his giving his evidence, and at or 
in relation to the election concerning or in relation to which the 
witness may have been so examined, the court shall, on produc- 
tion and proof of such certificate, stay the proceedings in such 
last-mentioned information, indictment^ or action, and may, 
at its discretion, award to such witness such costs as he may 
have been put to in such information, indictment, or action : 
provided that no statement made by any person in answer 
to any question put by or before such election committee or 
commissioners shall, except in cases of indictments for per- 

62 
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Progecu- 
ticniBfor 
bribery. 



Acta as 
mentioned 
in col. 3 of 
schedtile 
repealed. 



Continuance 
of Corrupt 
Practices 
Prevention 
Acts. 



jury, be admifldble in eTidenoe in any proceeding, dvil or 
eriminaL 

EUetion CommUtees, 

8. [Repealed by SI & 32 Vict. o. 125, pott,] 

9. Where an Election Committee has reported totheHonae of 
Commons that certain persons named by them have been gnilty 
of bribery or treating, and where it appears by the Report of any 
Commission of Inquiry into corrupt practices at any election 
made to her Majesty and laid before Parliament ihat certain 
persons named by them have been guilty of the offences of 
bribery or treating, and have not been fnrmshed by them with 
certificates of indemnity, such report, with the CYidenoe taken 
by the commission, shall be laid before the Attomey-Gkneral, 
with a Tiew to his instituting a prosecution against such 
persons if the evidence should, in his opinion, be sufficient to- 
support a prosecution, 

Jtepeal. 

10. There shall be repealed the several Acts of Parliament 
mentioned in the schedule hereto to the extent specified in the 
third column of the said schedule, but such repeal shall not 
affect the punishment of any offence or the recovery of any 
penalty or forfeiture incurred under any of the provisions hereby 
repealed. 

11. The Corrupt Practices Preyention Acts shall continue in 
force for a ];>eriod of five years from the date of the passing of 
this Act^ and from thenceforth until the end of the then next 
session of Parliament. 
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THfl SCHEDULE. 



Date of Act. 



15 & 16 Vict. 

0. 57. 
A.D. 1852. 



17 & 18 Vict. 

c 102. 

A.D. 1854. 



21 & 22 Vict. 

c. 87. 

A.i>. 1858. 



Title of Act. 



An Act to provide for 
more effectual in- 
quiry into the ex- 
istence of corrupt 
practices at elec- 
tions for members 
to serre in Parlia- 
ment. 

An Act to consolidate 
and amend the laws 
relating to bribery, 
treating, and undne 
influence at elec- 
tions of Members 
of Parliament. 

An Act to continue 
and amend the 
Corrupt Practices 
Preyention Act, 
1854. 



Extent of Bepeal. 



Sections 9 and 10. 



Sections 15, 16, 17, 18, 
19, 20, 21, 22, 24, 
25, 26, 27, 28, 29, 
30, 81, 82, and 34. 



So much of section (1) 
as provides that a 
fnll, true, and par- 
ticular account of all 
payments made for 
such conveyance, 
signed by the candi- 
date or his agents, 
shall be delivered to 
the election auditor, 
with the names and 
addresses of the per- 
sons to whom such pay- 
men ts have been made, 
and the amount of such 
account shall be in- 
cluded in the general 
account of the expenses 
incurred at any elee- 
tion to be made out 
and kept by sndb elec- 
tion auditor. 

And sections 2, 4. 
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31 & 32 VICT. 0. 125. 



Short Title 
of Act. 

Definition 
andjuzis- 
diction of 
Court. 



Interpreta- 
tion of 
terms. 

"Metro- 
politan 
district:" 

'* Election:' 



<( 



<( 



County :** 



Borough :* 



"Candi- 
date:" 



An Act for amending tbe Laws relating to Election PetitionSy 
and providing more effectnally for the PreTention of cormpt 
Practices at Parliameniaiy Electiona. 

[31st July, 1868.] 

Whereas it is expedient to amend the laws relating to Elec- 
tion petitions, and to provide more effectaall j for the prevention 
of oornipt> practices at parliamentary elections : 

Be it enacted by the Qneen^s most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Tem- 
poral, and Commons, in this present Parliament assembled, and 
by the authority of the same, as follows : 

Preliminary, 

1. This Act may be cited for all purposes as '*The Parlia- 
mentary Elections Act, 1868.*' 

2. The expression ** the Gonrt " shall, for the purposes of 
tiiis Act, in its applicatiou to England mean the Court of 
Common Pleas at Westminster, and in its application to Ireland 
the Court of Common Pleas at Dublin, and such Court shall, 
subject to the provisions of this Act, have the same powers, 
jurisdiction, and authority with reference to an election petition 
and the proceedings thereon as it would have if such petition 
were an ordinary cause within their jurisdiction. 

8. The following terms shall in this Act have the meanings 
herein-after assigned to them, unless there is something in the 
context repugnant to such construction ; (that is to say,) 

'* Metropolitan District " shall mean the City of London and 
the liberties thereof, and any parish or place subject to tbe 
jurisdiction of the Metropolitan Board of Works : 

" Election *' shall mean an election of a member or members 
to serve in Parliament : 

'* County " shall not include a county of a city or county of a 
town, but shall mean any county, riding, parts, or division 
of a county returning a member or members to serve in 
Parliament : 

'* Borough ** shall mean any borough, university, city, place, 
or combination of places, not being a county as herein- 
before defined, returning a member or members to serve in 
Parliament : 

** Candidate*' shall mean any person elected to serve in Par- 
liament at an election, and any person who has been ifomi- 
nated as or declared himself a candidate at an election : 
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''Corrapt Practices'* or ''Comxpt Practice ** shall mean "Corrupt 
bribery, treating, and undue influence, or any of such practiceB:" 
offences, as defined by Act of Parliament, or recognized by 
the common law of Parliament : 

''Kules of Court" shall mean rules to be made as herein- <' Rules of 
after mentioned : court : " 

"Prescribed*' shaU mean «* prescribed by the Rules of "P{:«\„ 
Court." »^^ 

4. For the purposes of this Act "Speaker" shall be deemed ?gj^e" 
to include Deputy Speaker ; and when the office of Speaker is ^^^^^ ^' 
yacant, the Clerk of the House of Commons, or any other officer 

for the time being performing the duties of the Clerk of the 
House of Commons, shall be deemed to be substituted for and 
vto be included in the expression " the Speaker.** 

Presentation and Service of Petition, 

5. From and after the next dissolution of Parliament a peti- to whom 
tion complaining of an undue return or undue election of a and by 
member to serve in Parliament for a county or borough may ^bom elec- 
be presented to the Court of Common Pleas at Westminster, if ^^ ^y be 
sudi county or borough is situate in England, or to the Court presented, 
of Common Pleas at Dublin, if such county or borough is situate 

in Ireland, by any one or more of the following persons : 

1. Some person who voted or who had a right to vote at the 

election to which the petition relates ; or, 

2. Some person claiming to have had a right to be returned 

or elected at such election ; or, 

3. Some person alleging himself to haye been a candidate at 

such election : 
And such petition is herein-after referred to as an election 
petition. 

6. The following enactments shall be made with respect to the Regulations 
presentation of an election petition under this Act : " toprMen- 

1. The petition shall be signed by the petitioner, or all the ^!^^^ 

petitioners if more than one : petition. 

2. The petition shall be presented within twenty-one days 

after the return has been made to the Clerk of the 
Crown in Chancery in England, or to the Clerk of the 
Crown and Hanaper in Ireland, as the case may be, of 
the meml^er to whose election the petition relates, unless 
it question the return or election upon an allegation of 
corrupt practices, and specifically alleges a payment of ' 
money or other reward to have been made by any 
member, or on his account, or with his privity, since. the 
time of such return, in pursuance or in furtherance of 
such corrupt practices, in which case the petition may 
be presented at any time within twenty-eight days after 
the date of such payment : 

3. Presentation of a petition shall be made by delivering it to 

the prescribed officer or otherwise dealing with the same 
in manner prescribed : 
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Copy of 
petition 
after presm- 
tation to be 
sent to 
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officer. 

Recogni- 
zance may 
be objected 
to. 



Determinar 
tionof objec- 
tion to 
recogni- 
zance. 



list of peti- 
tions at 
issue to be 
made. 



4. At the time of the presentation of the petition, or within 

three days afterwards, seoarity for the payment of all 
costs, charges, and expenses that may become payable by 
' the petitioner — 

(a.) to any -penoii snmmoned as a witness on his 

behalf, or, 
((.) to the member whose election or retnm is com- 
plained of (who is herein-after referred to as 
the respondent), 
shall be given on behalf of the petitioner : 

5. The security shall be to an amount of one thousand pounds ; 

it shall be given either by recognizance to be entered into 
by any number of sureties not exceeding four, or by a 
deposit of money in manner prescribed, or partly in one 
way and partly in the other. 

7. On presentation of the petition the prescribed officer shall 
send a copy thereof to the returning officer of the county or 
borough to which the petition relates, who shall forthwith pub- 
lish the same in the county or borough, as the case may be. 

8. Notice of the presentation of a petition under this Act, and 
of the nature of the proposed security, accompanied with a copy 
of the petition, shall, within the prescribed time, not exceeding 
five days after the presentation of the petition, be served by the 
petitioner on the respondent ; and it shall be lawful for the re- 
spondent, where the security is given wholly or partially by 
recognizance, within a further prescribed time, not exceeding 
five days from the date of the service on him of the notice, to 
object in writing to such recognizance, on the ground that the 
sureties, or any of them, are insufficient, or that a surety is 
dead, or that he cannot be found or ascertained from the want 
of a sufficient description in the recognizance, or that a person 
named in the recognizance has not duly acknowledged the same. 

9. Any objection made to the security given shall be heard 
and decided on in the prescribed manner. If an objection to the 
security is allowed it shall be lawful for the petitioner, within a 
further prescribed time, not exceeding five days, to remove such 
objection, by a deposit in the prescribed manner of such sum of 
money as may be deemed by the Court or Officer having cogni- 
zance of the matter to make the security sufficient. 

If on objection made the security is decided to be insufficient^ 
and such objection is not removed in manner herein-before men- 
tioned, no further proceedings shall be bad on the petition ; 
otherwise, on the expiration of the time limited for making ob- 
jections, or, after objection made, on the sufficiency of the 
security being established, the petition shall be deemed to be at 
issue. 

10. The prescribed officer shall, as soon as may be, make 
out a list of all petitions under this Act presented to the Court 
of which he is such officer, and which are at issue, placing them 
in the order in which they were presented, and shall keep at his 
office a copy of such list, herein-after referred to as the election 
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^Ist, open to the inspection in the prescribed manner of any 
person making application. 

Snch petitions, as far as conveniently may be, shall be tried 
in the order in which they stand in snch list. 

Trial of a Petition, 

11. The following enactments shall be made with respect to trial of 
the trial of election petitions nnder this Act : election 

1. The trial of every election petition shall be conducted before petitiouB. 

a puisne judge of one of her Majesty's superior courts 
of. common law at Westminster or Dublin, according as 
the same shall have been presented to the Court at West- 
minster or Dublin, to be selected from a rota to be formed 
as herein-after mentioned. 

2. The members of each of the courts of Queen's Bench, 

Common Pleas, and Exchequer in England and Ireland 
shall respectively, on or before the third day of Michael- 
mas term in every year, select, by a minority of votes, 
one of the puisne judges of such court, not being a mem- 
ber of the House of Lords, to be placed on the rota for 
^ the trial of election petitions during the ensuing year. 
8. If in any case the members of the said court are equally 
divided in their choice of a puisne judge to be placed on 
the rota, the chief justice of such court (including under 
that expression the chief baron of the Exchequer) shall 
have a second or casting vote. 

4. Any judge placed on the rota shall be re-eligible in the 

succeeding or any subsequent year. 

5. In the event of the death or the illness of any judge for 

the time being on the rota, or his inability to act for any 
reasonable cause, the court to which he belongs shall fill 
up the vacancy by placing on the rota another puisne 
judge of the same court. 

6. The judges for the time being on the rota shall, according 

to their seniority, respectively try the election petitions 
standing for trial under this Act, unless they otherwise 
agree among themselves, in which case the trial of each 
election petition shall be taken in manner provided by 
such agreement. 

7. Where it appears to the judges on the rota, after due con- 

sideration of the list of petitions under this Act for the 
time being at issue, that the trial of such election peti- 
tions will be inconveniently delayed unless an additional 
judge or judges be appointed to assist the judges on the 
rota, each of the said courts (that is to say), the Court 
of Exchequer, the Court of Common Pleas, and Court of 
Queen's Bench, in the order named, shall, on and ac* 
cording to the requisition of such judges on the rota, 
select, in manner hereinbefore provided, one of the 
. puisne judges of the court to try election petitions for 
the ensuing year; and any judge so selected shall, 

6 3 
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during that year, be deemed to be on the rota for the 
trial of election petitions : 

8. Her Mtgesty may, in manner heretofore in use, appoint 

an additional puisne judge to each of the Courts of 
Queen's Bench, the Common Pleas, and the Exchequer 
in England : 

9. Every election petition shall, except where it raiaea a 

question of law for the determination of the court, as 
hereinafter mentioned, be tried by one of the judges 
hereinbefore in that behalf mentioned, hereinafter 
referred to as the judge sitting in open court without a 
jury. 

10. Notice of the time and place at which an election peti- 
tion will be tried shall be given, not less than fourteen 
days before the day on which the trial is held, in the 
prescribed manner. 

11. The trial of an election petition in the ease of a petition 
relating to a borough election shall take place in the 
borough, and in the case of a petition rekting to a county 
election in the county : Provided always, that if it shall 
appear to the court that special circumstances exist 
which render it desirable that the i)etition should be 
tried elsewhere than in the borough or county, it shall 
be lawful for the court to appoint such other place for 
the trial as shall appear most convenient : Provided also, 
that in the case of a petition relating to any of the 
boroughs within the Metropolitan district, the petition 
may be heard at such place within the district as the 
court may appoint. 

12. The judge presiding at the trial may adjourn the same 
from time to time and from any one place to any other 
place within the county or borough, as to him may seem 
expedient. 

13. At the conclusion of the trial the judge who tried the 
petition shall determine whether the memb^ whose 
return or election is complained of, or any and what 
other person, was duly returned or elected, or whether 
the election was void, and shall forthwith certify in 
writing such determination to the speaker, and upon 
such certificate being given such determination shall be 
final to all intents and purposes. 

14. Where any charge is made in an election petition of any 
corrupt practice having been committed at the election 
to which the petition r^ers, the judge shall, in addition 
to such certificate, and at the same time, report in 
writing to the Speiiker as follows : 

(a.) Whether any corrupt practice has or has not been 
proved to have been committed by or with the 
knowledge and consent of any candidate at 
such election, and the nature of such corrupt 
practice : 
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(&.) The names of all persons (if any) who have been 
proved at the trial to have been gnilty of any 
corrupt practice : 

(c) Whether corrupt practices have, or whether there 
is reason to believe that corrupt practices have, 
extensively prevailed at the election to which 
the petition relates. 

15. The jadge may at the same time make a special report to 
the speaker as to any matters arising in the course of 
the trial an account of which in his judgment ought to 
be submitted to the House of Commons. 

16. Where, upon the application of any party to a petition 
made in the prescribed manner to tbe court, it appears 
to the court that the case raised by the petition can be 
conveniently stated as a special case, the court may 
direct the same to be stated accordingly, and any such 
special case shall, as far as may be, be heard before the 
court, and the decision of the court shall be final ; and 
the court shall certify iio the Speaker its determination 
in reference to such special case. 

12. Provided always, that if it shall appear to the judge on Applica- 
the trial of the said petition that any question or questions of tioiw to the 
law as to the admissibility of evidence or otherwise require respecting 
further consideration by the Court of Common Pleas, then it trials, 
shall be lawful for the said judge to postpone the granting of 

the said certificate until the determination of such question or 
questions by the Court, and for this purpose to reserve any such 
question or questions in like manner as questions are usually 
reserved by a judge on a trial at Nisi Prius. 

13. The House of Commons, on being informed by the House of 
Speaker of such certificate and report or reports, if any, shall Commons to 
order the same to be entered in their Journals, and shall give J^St 

the necessary directions for confirming or altering the return, or 
for issuing a writ for a new election, or for carrying the deter- 
mination into execution, as circumstances may require. 

14. Where the judge makes a special report the House of ^o^iseof 
Commons may make such order in respect of such special report m^^^g 
as they think proper. order on 

15. If the judge states in his report on the trial of an elec- special 
tion petition under this Act that corrupt practices have, or that **®Port. 
there is reason to believe that corrupt practices hare, exten- ^^*^°^ . 
sively prevailed in any county or borough at the election to ^ com^t*** 
which the petition relates, such statement shall for all the pur- practices, 
poses of the Act of the session of the fifbeenth and sixteenth 

years of the reign of her present Majesty, chapter fifty-seven, 
intituled *' An Act to provide for more effectual Inquiry into the 
Existence of corrupt Practices at Elections of Members to serve 
in Parliament," have the same effect and may be dealt with in 
the same manner as if it were a report of a committee of the 
House of Commons appointed to try an election petition, and the 
expenses of any commission of inqdry which may h^ issued in 
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of Parlia- 
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Form of 

petition. 

Service of 
petition. 
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spondents 
to petition. 



Provision 
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Shorthand 
writer to- 
attend trial 
of election 
petition. 



aoeordanoe with the proTiaionB of the said Act shall be defrayed 
88 if they were expenees incaned in the registration of yoters 
for such oonnty or borough. 

16. The report of the judge in respect of persons guilty of 
eormpt practices shall for the purpose of the prosecution of such 
persons in pursuance of section nine of the Act of the twenty- 
sixth year of the reign of her present Majesty, chapter twenty- 
nine, have the same effect as the report of the election committee 
therein mentioned that certain persons have been guilty of 
bribery and treating. 

17. On the trial of an election petition under this Act, 
unless the judge otherwise directs, any charge of a corrupt 
practice may be gone into and evidence in relation thereto re- 
eeiyed before any proof has been given of agency on the part of 
any candidate in respect of such corrupt practice. 

18. The trial of an election petition under this Act shall be 
proceeded with notwithstanding the acceptance by the respon- 
dent of an office of profit under the Grown. 

19. The trial of an election petition under this Act shall be 
proceeded with notwithstanding the prorogation of Parliament. 

Proceedingi, 

20. An election petition under this Act shall be in such form 
and state such matters as may be prescribed. 

21. An election petition under this Act shall be serred as 
nearly as may be in the manner in which a writ or summons is 
served, or in such other manner as may be prescribed. 

22. Two or more candidates may be made respondents to the 
same petition, and their case may for the sake of convenience 
be tried at the same time, but for all the purposes of this Act 
such petition shall be deemed to be a separate petition against 
each respondent. 

23. Where, under this Act, more petitions than one are pre- 
sented relating to the same election or return, all such petitions 
shall in the election list be bracketed together, Mid shall be 
dealt with as one petition, but such petitions shall stand in the 
election list in the place where the last of such petitions would 
have stood if it had been the only petition presented, unless the 
Court shall otherwise direct. 

24. On the trial of an election petition under this Act the 
shorthand writer of the House of Commons or his deputy shall 
attend and shall be sworn by the judge faithfully and truly to 
take down the evidence given at the trial, and from time to time 
as occasion requires to write or cause the same to be written in 
words at length ; and it shall be the duty of such shorthand 
writer to take down such eridence, and from time to time to 
write or cause the same to be written at length, and a copy of 
such evidence shall accompany the certificate made by the 
judge to the Speaker ; and the expenses of the shorthand writer 
shall be deemed to be part of the expenses incurred in reoeiyiiig 
the judge. 
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Jurisdiction <md £uUi of Oouri, 

25. The judges for the time being on the rota for the trial of Rules to be 
election petitions in England and Ireland may respectively from madel^ 
time to time make, and may from time to time revoke and ^^^^ 
alter, general rules and orders (in this Act referred to as the 

Bales of Court), for the eifectnal execution of this Act, and of 
the intention and object thereof, and the regulation of the prac- 
tice, procedure, and costs of election petitions, and the trial 
thereof, and the certifying and reporting thereon. 

Any general rules and orders made as aforesaid shall be 
deemed to be within the powers conferred by this Act, and 
shall be of the same loioe as ii they were enacted in the body of 
this Act. 

Any general rules and orden made in pursuance of this sec- 
tion shall be laid before Parliament within three weeks after 
they are made, if Parliament be then sitting, and if Parliament 
be not then sitting, within three weeks after the beginning of 
the then next session of Paiiiament. 

26. Until rules of Court have been made in pursuance of this Practice of 
Act, and so far as such rules do not extend, the principles, Hoiiseof 
practice, and rules on which committees of the House of Com- k2 nSJ^ed* 
xnons have heretofore acted in dealing with election petitions 

shall be observed so far as may be by the Court and judge in 
the case of election petitions under this Act. 

27. The duties to be performed by the prescribed officer perform- 
under this Act shall be performed by such one or more of the ance of 
Masters of the Court of Common Pleas at Westminster as may '^"^^Jj, 
be determined by the Chief Justice of the said Court of Com- SSJ^T 
mon Pleas, and by the Master of the Court of Common Pleas at 
Dublin, and there shall be awarded to such Masters respec- 
tively, in addition to their existing salaries, such remunera- 
tion for the performance of the duties imposed on them in 
pursuance of this Act as the Chief Justices of the said Courts of 
Common Pleas at Westminster and Dublin may respectively, 

with the consent of the Commissioners of the Treasury, de- 
termine. 

deception, Expenses, and Jurisdiction of Judge, 

28. The judge shall be received at the place where he is Reception of 
about to try an election petition under this Act with the same judge, 
state, so far as circumstances admit, as a judge of assize is 

received at an assize town ; he shall be received by the sheriff 
in the case of a petition relating to a county election, and in 
any other case by the mayor, in the case of a borough having a 
mayor, and in the case of a borough not having a mayor by the 
sheriff of the county in which the borough is situate, or by 
some person named by such sheriff. 

The travelling and other expenses of the judge, and all ex- 
penses proi)erly incurred by the sheriff or by such mayor or 
person named as aforesaid in receiving the judge and providing 
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him vith necessary aocommodation and with a proper conrt, 
shall be defrayed by the Commissioners of the Treasury oat of 
money to be provided by Parliament. 
Power of 2d> On the trial of an election petition under this Act the 

judge. jndge shall, subject to the provisions of this Act, have the same 

powers, jurisdiction, and authority as a judge of one of the 
superior courts and as a judge of assize and Kisi Prins, and the 
court held by him shall be a court of record. 
Attendance ^O* ^^^ jndge shall be attended on the trial of an election 
on judge. petition under this Act in the same manner as if he were a 
jadge sitting at Nisi Prius, and the expenses of such attendance 
shall be deemed to be part of the expenses of providing a court. 

JFitnesses. 

Bumnions 81. Witnesses shall be subpoenaed and sworn in the same 

of witnesses, manner as nearly as circamstances admit as in a trial at Nisi 

Prius, and shall be subject to the same penalties for perjury. 
Judge may 32. On the trial of an election petition under this Act the 
summonand judge may, by order under his hand, compel the attendance of 
examine g^j person as a witness who appears to him to have been con- 
cerned in the election to which the petition refers, and any 
person refusing to obey such order shall be guilty of contempt of 
court. The judge may examine any witness so compelled to 
attend, or any person in court, although such witness is not 
called and examined by any party to the petition. After the 
examination of a witness as aforesaid by a judge such witness 
may be cross-examined by or on behalf of the petitioner and 
respondent, or either of them. 
Indemnity ^3. The provisions of the seventh section of the Act of the 
to wit- session of the twenty-sixth and twenty-seventh years of the 

nesses. reign of her present Majesty, chapter twenty-nine, relating to 

the examination and indemnity of witnesses, shall apply to any 
witness appearing before a judge on the trial of an election 
petition under this Act, in the same manner as in the case of a 
trial before a Committee of the House of Commons before the 
passing of this Act, and the certificate shall be given under the 
hand of the judge. 
Expenses of 34. The reasonable expenses incurred by any person in appear- 
witnesaes. ing to give evidence at the trial of an election petition under this 
Act, according to the scale allowed to witnesses on the trial of 
civil actions at the assizes, may be allowed to such person by a 
certificate under the hand of the judge or of the prescribed 
officer, and such expenses, if the witness was called and examined 
by the judge, shall be deemed part of the expenses of providing 
a court, and in other cases shall be deemed to be costs of the 
petition. 

Withdrawal and Abatement of Election Petitions. 
Withdrawal 35. An election petition under this Act shall not be witb- 
°'S^*^bsS dr*^*^ withoift the leave of the court or judge upon special appli- 
tution of ' cation, to be made in and at the prescribed manner, time, and 
new -peM' place, 
tioners. 
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No fliicli applicatioii shall be made for the 'withdrawal of a 
petition until the prescribed notice has been given in the oonntj 
or borough to which the petition relates of the intention of the 
petitioner to make an application for the withdrawal of hla 
petition. 

On the hearing of the application for withdrawal anj person 
who might haye been a petitioner in respect of the election to 
which the petition relates, may apply to the court or judge to be 
substituted as a petitioner for the i>etitioner so desirous of with- 
drawing the petition. 

The court or judge may, if it or he think fit, substitute as a 
petitioner any such applicant as aforesaid ; and may further, if 
the proposed withdrawal is, in the opinion of the court or judge, 
induced by any corrupt bargain or consideration, by order direct 
that the security given on behalf of the original petitioner shall 
remain as security for any costs that may be incurred by the 
substituted petitioner^ and that to the extent of the sum named 
in such security the original petitioner shall be liable to pay the 
costs of the substituted petitioner. 

If no such order is made with respect to the security given 
on behalf of the original petitioner, security to the same amount 
as would be required in the case of a new petition, and subject 
to the like conditions, shall be given on behalf of the substituted 
petitioner before he proceeds with his petition, and within the 
prescribed time after the order of substitution. 

Subject as aforesaid a substituted petitioner shall stand in the 
same position as nearly as may be, and be subject to the same 
liabilities, as the original petitioner. 

If a petition is withdrawn, the petitioner . shall be liable to 
pay the costs of the respondent. 

Where there are more petitioners than one, no application to 
withdraw a petition shall be made except with the consent of all 
the petitioners. 

86. In every case of the withdrawal of an election petition Court to 
under this Act the court or judge shall report to the Speaker ^^^ ^, 
whether in its or his opinion the withdrawal of such petition was eh^^^ ^ 
the result of any corrupt arrangement, or in consideration of the stances of 
withdrawal of any other petition, and if so the circumstances withdrawal, 
attending the withdrawaL 

37. An election petition under this Act shall be abated by Abatement 
the death of a sole petitioner or of the survivor of several °' P«ti""^- 
petitioners. 

The abatement of a petition shall not affect the liability of the 
petitioner to the payment of costs previously incurred. 

On the abatement of a petition the prescribed notice of such 
abatement having taken place shall be given in the county or 
borough to which the petition relates, and within the prescribed 
time after the notice is given, any person who might have been 
a petitioner in respect of the election to which the petition relates 
may apply to the court or judge, in and at the presaibed 
manner, time, and place, to be substituted as a petitioner. 
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cases of 
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Provisions 
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to defend 
his return. 



The'ooart or jnJge may, if it or lie think fit, snbstitaie as a 
petitioner any snch applicant who is desirous of being sabstitnted 
and on wboae behalf seearity to the same amount is giren as is 
required in the case of a new petition. 

88. If before the trial of any election petition under this act 
any of the following events happen in the case of the respondent; 
(that is to say,) 

(1.) If he dies : 

(2.) If he is summoned to Parliament as a peer of Gk-eat 
Britain by a writ issued under the Great Seal of Ghreat 
Britain : 
(8.) If the House of Commons hare resolved that his seat is 

vacant : 
(4.) If he gives in and at the prescribed manner and time 
notice to the court that he does not intend to oppose the 
petition : 
Notice of Buch event having taken place shall be given in the 
county or borough to which the petition relates, and within the 
prescribed time after the notice is given, any person who might 
have been a petitioner in respect of the election to which the 
petition relates, may apply to the court or judge to be admitted 
as a respondent to oppose the petition, and such person shall on 
such application be admitted accordingly, either with the respon- 
dent, if there be a respondent, or in place of the respondent ; 
and any number of persons not exceeding three may be so 
admitted. 

89. A respondent who has given the prescribed notice that he 
does not intend to oppose the petition shall not be allowed to 
appear or act as a party against such petition in any proceedings 
thereon, and shall not sit or vote in the House of Commons 
until the House of Commons has been informed of the report on 
the petition, and the court or judge shall in all cases in which 
such notice has been given in the prescribed time and manner, 
report the same to the Speaker of the House of Commons. 

40. Where an election petition under this Act complains of a 
double return, and the respondent has given notice to the pre- 
scribed ofiBcer that it is not his intention to oppose the petition, 
and no party has been admitted in pursuance of this Act to 
defend such return, then the petitioner, if there be no petition 
complaining of the other member returned on such double 
return, may withdraw his petition by notice addressed to the 
prescribed officer, and upon the receipt of such notice the pre- 
scribed officer shall report the fact of the withdrawal of such 
petition to the speaker, and the House of Commons shall there- 
upon give the necessary directions for amending the said double 
return by taking off the file the indenture by which the respon^ 
dent so declining to oppose the petition was returned, or other* 
wise, as the case may require : provided always, that this, sec- 
tion shall not apply to Ireland. 
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41 . All costs, charges, and expenses of and incidental to the General 
presentation of a petition nnder this Act^ and to the proceedings ®^^^ 
consequent thereon, with the exception of such costs, charges, P®^^^^<^ 
and expenses as are by this Act otherwise provided for, shall be 
defrayed by the parties to the petition in such manner and in 

such proportioDS as the court or judge may determine, regard 
being had to the disallowance of any costs, charges, or expenses 
which may, in the opinion of the court or judge, hare been 
caused by yezatious conduct, unfounded allegations, or un- 
founded objections on the part either of the petitioner or the 
respondent, and regard being had to the discouragement of any 
needless expense by throwing the burden of defraying the same 
on the parties by whom it has been caused, whether such 
parties are or not on the whole successful. 

The costs may be taxed in the prescribed manner, but accord- 
ing to the same principles as costs between attorney and client ^ 
are taxed in a suit in the High Court of Chancery, and such 
costs may be recoyered in the same manner as the costs of an 
action at law, or in such other manner as may be prescribed. 

42. If any petitioner in an election petition presented under Recognl- 
this Act neglect or refuse for the space of six months after sauce, when 
demand to pay to any person summoned as a witness on his ^^J^. . 
behalf or to the respondent any sum certified to be due to him J^''^^^> 
for his costs, charges, and expenses, and if such neglect or 

refusal be, within one year after such demand, proved to the 
satisfaction of the Court of Elections, in every such case every 
person who has entered into a recognisance relating to such 
petition under the provisions of this Act, shall be held to have 
made default in his said recognisance, and the prescxibed officer 
shall thereupon certify such recognisance to be forfeited, and • 
the same shsJl be dealt with in Eugland in manner provided by 
the Act of the third year of the reign of King George the 
Fourth, chapter forty-six, and in Ireluid in manner provided 
by <' The Fines Act (Irehmd), 1851." 

PwMskmerU of Corrupt Practices, 

48. "Where it is found, by the report of the judge upon an Puniahmout 
election petition under this act, that bribery has been committed ^(^^ of 
by or with the luiowledge and consent of any candidate at an ^nbery. 
election, such candidate shall be deemed to have been personally 
guilty of bribery at such election, and his election, if he has been 
elected, shall be void, and he shall be incapable of being elected 
to and of sitting in the House of Commons during the seven 
years next after the date of his being found guilty ; and he shall 
further be incapable during the said period of seven years — 

1. Of being registered as a voter and voting at any election 
in the United Kingdom ; and 
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2, Of holding any office under the Act of the sesaion of the 
fifth and sixth years of the reign of his Majesty King 
William the Fourth, chapter WTenty-six, or of the aeasion 
of the third and foarth yean of the reign of her present 
Iflajesty, chapter one hundred and eighty or any noiani- 
oipal office ; and 
8. Of holding any judicial office, and of being appointed and 
of acting as a jostioe of the peace. 
Penalty for 44. If on the trial of any election petition under this Act any 
employing candidate is proved to hare personally engaged at the election to 
ag^f which such petition relates as a canvasser or agent for the 

management of the election, any person knowing that sach 
person has within seven years previous to such engagement been 
found guilty of any corrupt practice by any competent l^al 
tribunal, or been reported guilty of any corrupt practice by a 
committee of the House of Commons, or by the report of the 
judge upon an election petition under this Act, or by the report 
of commissioners appointed in pursuance of the Act of the 
session of the fifteenth and sixteenth years of the reign of her 
present Majesty, chapter fifty-seven, the election of sudi candi- 
date shall be void. 
Diequaliflca- ^^' Any persoui other than a candidate, found guilty of 
tlon of per- bribery in any proceeding in which after notice of the charge he 
Sty^of^^ has had an opportunity of being heard, shall, during the seven 
^^^ years next after the time at which he is so found guilty, be 
incapable of being elected to and sitting in Parliament ; and 
also be incapable — 
(1.) Of being registered as a voter and voting at any election 

in the United Kingdom ; and 
(2.) Of holding any office under the Act of the session of the 
fifth and sixth years of the reign of his Majesty King 
William the Fourth, chapter seventy-six, or of the 
session of the third and fourth years of the reign of 
her present Majesty, chapter one hundred and eighty 
or any municipal office ; and 
(3.) Of holding any judicial office, and of being appointed 
and of acting as a Justice of the Peace. 
Amendment .^^* ^^^ *^® purpose of disqualifying, in pursuance of the 
of the law thirty-sixth section of **The Corrupt Practices Prevention 
relating to Act, 1864," a member guilty of corrupt practices, other than 
fl^tiJ^of"' P®™®***^ bribery within the forty-third section of this Act, the 
candidates ^®port of the judge on the trial of an election petition shaJl be 
for corrupt deemed to be substituted for the declaration of an Election Com- 
practices. mittee, and the said section shall be construed as if the words 
" reported by a judge on the trial of an election petition ** were 
inserted therein in the place of the words *' declared by an 
Election Committee.'* 
Removal of 47. If at any time after any person has become disqualified 
dlsquallfi- \yj virtue of this Act, the witnesses, or any of them, on whose 
proof'that testimony such person shall have so become disqualified, shall, 
disqualifi- upon the prosecution of such person, be convicted of peijuiy in 
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respect of sneh testimony, it Bball be lawf al for incli person to cation was 
move the court to order, and the eoart shall,* upon being |^^*^^y 
satisfied that such disqualification was procured by reason of ^^^' 
perjury, order, that such disqualification shall thenceforth cease 
and determine^ and the same shall cease and determine accord- 
ingly. 

MiteeUane&ut, 

48. If any returning officer wilfully delays, neglects, or Returning 
refuses duly to return any person who ought to be returned to Pf^^fT^^ 
serre in Parliament for any county or borough, such person ^^^a*g 
may, in case it has been determined on the hearing of an to return 
election petition under this Act that such person was entitled to anv person 
have been returned, sue the officer having so wilfully delayed, ^i^^i 
iieglected, or refus^ duly to make such return at his election in 

any of her Msjest/s Courts of Becord at Westminster, and 
shall recover double the damages he has sustained by reason 
thereof, together with full costs of suit ; provided sndi action 
be commenced within one year after the commission of the act 
on which it is grounded, or within six months after the conclu- 
sion of the trial relating to such election. 

49. In reckoning time for the purposes of this Act, Sunday, Calculation 
Christmas-day, Go(^ Friday, and any day set apart for a pubUc °' ^^^^' 
fiist or public thanksgiving shall be excluded. 

50. From and after the next dissolution of Parliament no Contro- 
election or return to Parliament shall be questioned except in L^^ x^^ 
accordance with the provisions of this Act, but until such ^^^^er 
dissolution, elections and returns to Parliament may be Act. 
questioned in manner heretofore in use. 

51. Where an election petition under this Act complains of Returning 
the conduct of a returning officer, such returning officer shall for ^^^JS^^d 
all the purposes of this Act, except the admission of respondents of ^i^^ 

in his place, be deemed to be a respondent. respondent. 

52. A petition under this Act complaining of no return may Petition 

be presented to the court, and shall' be deemed to be an election complaining 
petition within the meaning of this Act, and the court may of no return, 
make such order thereon as they may think expedient for com- 
pelling a return to be made^ or may allow such petition to be 
heard by the judge in manner herein*before provided with 
respect to ordinary election petitions. 

58. On the trial of a petition under this Act complaining of Recrimina- 
an undue return, and ckiiming the seat for some person, the **°3J^^®? 
respondent may give evidence to prove that the election of such JJ^ue re-^^ 
person was undue in the same manner as if he had presented a turn, 
petition complaining of such election. 

54. From and after the next dissolution of Parliament the Jj^ 
Acts contained in the schedule hereto are repealed so far as 
relates to elections and petitions to the extent therein men- 
tioned ; provided that such repeal shall not affect the validity 
or invalidity of anything lUready done or suffered, or any ofifenoe 
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already oommitted, or any remedy or proceeding in respeet 
thereof, or the proof of any past Act or thing. 

55. The additional pnisne judges appointed under this Act 
to each of the oonrts of Qaeen*a Beneh, the Common Pleas, and 
the Bzoheqner in England shall, as to rank, saLary, pension, 
attendant officers, jonsdiction, and all other priyileges and 
daties of a judge, stand in the same position as the other puisne 
judges of the court to which he is attached. 

Any puisne judge of the said courts appointed in pursuance of 
or after the passing of this Act shall be authorised to sit, and 
shi^ when requested by the Lord Chancellor, sit as judge of 
the Court of Probate and Court of Marriage and Divorce^ or of 
the Admiralty Court. 

56. If upon a petition to the House of Commons, presented 
within twenty-one days after the return to the Clerk of the 
Crown in Chancery in England* or to the Clerk of the Crown 
and Hanaper in Ireland, of a member to serve in Parliament for 
any borough or county, or within fourteen days after the meet- 
ing of Parliament, and signed by any two or more electors of 
such borough or county, and alleging that corrupt practices haye 
extensiyely preyailed at the then last election for such borough 
or county, or that there is reason to believe that corrupt 
practices have there so prevailed, an address be presented by 
both Houses of Parliament, praying that such allegation may be 
inquired into, the crown may appoint commissioners to inquire 
into the same, and if such commissioners in such case be ap- 
pointed, they shall inquire in the same manner, and with the 
same powers, and subject to all the provisions of the statute 
of the fifteenth and sixteenth of Victoria, chapter fifty-seven. 

57. Any person who at the time of the passing of this Act 
was entitled to practise as agent, according to the principles, 
practice, and rules of the House of Commons, in cases of election 
petitions and matters relating to election of members of the 
House of Commons, shall be entiUed to practise as an attorney 
or agent in cases of election petitions and all matters relating to 
elections before the court and judges prescribed by this Act: 
provided, that every such person so practising as aforesaid shall, 
in respect of such practice and everything relating thereto, be 
subject to the jurisdiction and orders of the court, as if he were 
an attorney of the said court : And further, provided, that no 
such person shall practise as aforesaid until his name shall have 
been entered on a roll to be made and kept, and which is hereby 
authorised to be made and kept, by the prescribed officer in the 
prescribed manner. 

58. [Application of Act to Scotland.] 

59. This Act shall be enforced until the expiration of three 
years firom the passing of such Act, and to the end of the then 
next session of Parliament, 
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SCHEDULE. 



Date of Act 


Title of Act. 


Extent of BepeaL 


4 & 5 Vict, 
c. 67. 

5ke Vict, 
c. 102. 

11 & 12 Vict, 
c. 98, 

26 Vict, c 29. 
28 Vict. e. 8. 


An Act for the preyention 
of bribexy at electionB. 

An Act for the better dis- 
covery and prevention of 
bribery and treating at 
the election of Members 
of Parliament. 

An Act to amend the law 
for the trial of election 
petitions. 

An Act to amend and con- 
tinue the law relating to 
oormpt practices at elec- 
tions of Members of Par- 
liament. 

An Act to amend "The 
Election Petitions Act, 
1848," in certain par- 
ticnlars.*' 


The whole Act 
The whole Act. 

The whole Act. 
Section 8. 

The whole Act. 
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MICHAELMAS TERM, 1868. 

Qeksbal Bules made by Sir Samuel Martin, Eniglit, one of 
the Barons of the Exohequeb ; Sir James Shaw Willrs, 
Knigbti one of the Justices of tiie Common Pleas ; and Sir 
Colin Blaokburn, Knight, one of the Justices of the Queen's 
Bench ; the Judges for the time being for the trial of Blec- 
tion Petitions in Bngland, pursuant to the Parliamentary 
Elections Act, 1868. 

1. The presentation of an election petition shall be made by 
leading it at the office of the Master nominated by the Chief 
Justice of the Common Pleas^ and such Master or his clerk 
shall (if required) give a receipt, which may be in the following 
form : 

Received on the day of 

at the Master's office a i>etition touching the election of A. B., 
a member for purporting to be signed by {in- 

Bert the names of Petitioners), 

C. D., Master's Clerh, 

With the petition shall also be left a copy thereof for the 
Master to send to the returning officer, pursuant to section 7 of 
the Act. 

2. An election petition shall contain the following state- 
ments : — 

1 . It shall state the right of the petition within section 5 
of the Act. 

2. It shall state the holding and result of the election, and 
shall briefly state the facts and grounds relied on to sustain 
the prayer. 

3. The petition shall be divided into paragraphs, each of 
which, as nearly as may be, shall be confined to a distinct por- 

* tion of the subject, and every paragraph shall be numbered con- 
secutively, and no costs shall be allowed of drawing or copying 
any petition not substantially in compliance with this rule, 
unless otherwise ordered by the court or a judge. 

4. The petition shall conclude with a prayer, as, for instance, 
that some specified person should be declared duly returned or 
elected, or that the election should be declared void, or that a 
return may be enforced (as the case may be), and shall be 
signed by all the petitioners. 
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5. The following form, or one to the like effect, shall be suffi- 
cient : — 

In the Common Fleas. 
'*The Parliamentary Elections Act, 1868.'' 

Election for [ttctte the place] holden on the 
day of A.D. 

The petition of A. of [or of A. of 

and B. of ,09 the ease may be] whose names 

are subscribed. 

1. Tonr petitioner A. is a person who voted [or had a right 
to rote, OS the case may be], at the above election [or cUims to 
have had a right to be returned at the above election, or was a 
candidate at the above election] : and yonr petitioner B. [here 
Btate in like mjcmner the right of each petitioner.] 

2. And yonr petitioners state that the election was holden on 
the day of a.d. when A. B., G. D., 
and E. P., were candidate^ and the retaming officer has re- 
turned A. B. and CD., as being duly elected. 

3. And your petitioners say that [here state the facts and 
grounds on which the petitioners rely.] 

Wherefore your petitioners pray that it may be determined 
that the said A. B. was not duly elected or returned, and that 
the election was void [or that the said E. F. was duly elected 
and ought to have been returned, or as the ccue may be.] 

(Signed) A. 

B. 

6. Evidence need not be stated in the petition, but the court 
or a judge may order such particulars as may be necessary to 
prevent surprise and unnecessary expense, and to ensure a fair 
and effectual trial in the same way as in ordinary proceedings 
in the Court of Common Pleas, and upon such terms as to 
oosts and otherwise as may be ordered. 

7. When a petitioner claims the seat for an unsuocessfal 
candidate, alleging that he had a majority of lawful votes, the 
party complaining of or defending the election or return, shall, 
six days before the day appointed for trial, deliver to the 
Master and also at the address, if any, given by the petitioners 
and respondent, as the case may be, a list of the votes intended 
to be objected to, and of the heads of objection to each such 
vote, and the Master shall allow inspection and office copies of 
such lists to all parties concerned ; and no evidence shall be 
given against the validity of any vote, nor upon any head of 
objection not specified in the list, except by leave of the court 
or judge upon such terms as to amendment of the list, post- 
ponement of the inquiry, and payment of costs, as may be 
ordered. 

8. When the respondent in a petition under the Act, com- 
plaining of an undue return and claiming the seat for some 
person, intends to give evidence to prove that the election of such 
person was undue, pursuant to the 53rd. section of the Act^ 
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laoh ref pondent shall, six d&ys before the day appointed for 
trial, deliver to the Master, and also at the address, if any, 
giyen by the petitioner, a list of the objections to the election 
upon which he intends to rely, and the ICaster shall allow in^ 
spection and office copies of snch lists to all parties concerned ; 
and no evidence shall be given by a respondent of any objection 
to the election not specified in the list^ except by leave of the 
court or judge, upon such terms as to amendments of the list» 
postponement of the inquiry, and payment *of costs, as may be 
ordered. 

9. With the petition, petitioners shall leave at the office of 
the Master a writing, signed by them or on their behalf, giving 
the name of some person entitled to practise as an attorney or 
agent in cases of election petitions whom they authorise to act 
as their agent, or stating that they act for themselves, as the 
case may be, and in either case giving an address, within three 
miles from the General Post Office, at which notices addressed 
to them may be left ; and if no such writing be left or address 
given, then notice of objection to the recognisances, and all 
other notices and proceedings may be given by sticking np the 
same at the Master's office. 

10. Any person returned as a member may at any time after 
he is returned send or leave at the office of the Master a writing 
signed by him or on his behalf, appointing a person entitled to 
practise as an attorney or agent in cases of election petitions, to 
act as his agent in case there should be a petition against him, 
or stating that he intends to act for himself, and in either case 
giving an address within three miles from the General Post 
Office, at which notices may be left, and in default of such 
writing being left in a week after service of the petition, 
notices and proceedings may be given and served respectively 
by sticking up the same at the Master's office. 

11. The Master shall keep a book or books at his office in 
which he shall enter all addresses and the names of agents 
given under either of the preceding rules, which book shall be 
open to inspection by any person during office hours. 

12. The Master shall upon the presentation of the petition 
forthwith send a copy of the petition to the returning officer, 
pursuant to section 7 of the Act, and shall therewith send the 
name of the petitioners' agent, if any, and of the address, if any, 
given as prescribed, and also of the name of the respondent's 
agent, and the address, if any, given as prescribed, and the 
returning officer shall forthwith publish those particulars along 
with the petition. 

The cost of publication of this and any other matter required 
to be published by the returning officer, shall be paid by the 
petitioner or person moving in the matter, and shall form part 
of the general costs of the petition, 

13. The time for giving notice of the presentation of a peti< 
tinn and of the nature of the proposed security, shall be five 
days, exclusive of the day of presentation. 



APPENDIX. XXV 

14. Wliere the respondent has named an agent or given an 
address, the service of an election petition may be by delivery 
of it to the agent, or by posting it in a registered letter to the 
address given at such time that, in the ordinary course of post, 
it would be deliyered within the prescribed time. 

In other cases the service must be personal on the respondent, 
unless a judge on an application made to him not later than five 
days after the petition is presented on affidavit showing what 
has been done, shall be satisfied that all reasonable effort has 
been made to effect personal service and cause the matter to 
come to the knowledge of the respondent, including, when prac- 
ticable, service upon an agent for election expenses, in which 
ease the judge may order that what has been done shall be con- 
sidered sufficient service, subject to such conditions as he may 
think reasonable. 

15. In case of evasion of service, the sticking up a notice in 
the office of the Master of the petition having been presented, 
stating the petitioner, the prayer, and the nature of the pro- 
posed security, shall be deemed equivalent to personal service, 
if so ordered by a judge. 

16. The deposit of money by way of security for payment of 
costs, charges, and expenses payable by the petitioner, shall be 
made by payment into the Bank of Bngland to an account to be 
opened there by the description of "The Parliamentary Elec- 
tions Act, 1868, Security Fund,'* which shall be vested in and 
drawn upon from time to time by the Chief Justice of the 
Common Pleas for the time being, for the purposes for which 
security is required by the said Act, and a bank receipt or 
certificate for the same shall be forthwith left at the Master's 
office. 

17. The Master shall file such receipt or certificate, and keep 
a book open to the inspection of all parties concerned, in which 
^all be entered from time to time the amount and the petition 
to which it is applicable. 

18. The recognisance as security for costs may be acknow- 
ledged before a judge at chambers or the Master in town, or a 
justice of the peace in the country. 

There may be one recognisance acknowledged by all the 
sureties, or separate recognisances by one or more, as may be 
convenient. 

19. The recognisance shall contain the name and usual place 
of abode of each surety, with such sufficient description as shall 
enable him to be found or ascertained, and may be as 
follows : — 

Be it remembered that on the day of 

in the year of our Lord 18 , before me [name 
and descH/ption] came A. B., of [name and description as 
€ib(yveprescribed\axid acknowledged himself [or severally achnow' 
ledged themselves] to owe to our Sovereign Lady the Queen the 
sum of one thousand pounds [or the foUowing turns] (that is to 
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say) the said C. D., the tram of £ , 

the said E. F., the sum of £ t 

the said G. H., the sum of £ t 

and the said J. K., the sum of £ » 

to be levied on his [or their respective] goods and chattels, lands 
and tenements, to the nse of oar said Sovereign Lady the Queen 
her heirs and snocessors. 

The condition of this recognisance is that if [here tneert the 
names of all the petitioners, and if more than one, add, or 
any of them] shall well and truly pay all costs, charges, and 
expenses, in respect of the Election Petition signed by him [or 
them, relating to the [here insert the nams of the borough or 
county] which shall become payable by the said petitioner [or 
petitioners, or any of them] under the Parliamentary Elections 
Act 1868, to any person or persons, then this recognisance to 
be void, otherwise to stand in full force. 

(Signed,) 

[Signatures of Sureties."} 

Taken and acknowledged by the above-named [names of 
sureties] on the day of at 

) before me, C. D. 

A Justice of the Peace [or as the ease may be,"] 

20. The recognisance or recognisances shall be left at the 
Master^s office, by or on behalf of the petitioner, in like manner 
as before prescribed for the leaving of a petition forthwith after 
being acknowledged. 

21. The time for giving notice of any objection to a re- 
cognisance under the 8th section of the Act shall be within 
five days from the date of service of the notice of the petition 
and of the nature of the security, exclusive of the day of 
service. 

22. An objection to the recognisance mu^t state the ground 
or grounds thereof, as that the sureties or any, and which of 
them, are insufficient, or that a surety is dead, or that he can- 
not be found, or that a person named in the recognisance had 
not duly acknowledged the same. 

23. Any objection mad« to the security shall be heard and 
decided by the master, subject to appeal within five days to a 
judge, upon summons taken out by either party to declare the 
security sufficient or insufficient. 

24. Such hearing and decision may be either upon affidavit 
or personal examination of witnesses or both, as the Master or 
judge may think fit. 

25. If by order made upon such summons the security be 
declared sufficient, its sufficiency shall be deemed to be estab- 
lished within the meaning of the 9th section of the said Act, 
and the petition shall be at issue. 

26. If by order made upon such summons an objection be 
allowed and the security be declared insufficient, the Master or 
judge shall in such order state what amount he deems requisite 
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to make the secnrity eafficient, and the farther presoribed time 
to remove the objection by deposit shall be within five days from 
the ((ate of the order, not including the day of the date, and 
snch deposit shall be made in the manner already prescribed. 

27. The costs of hearing and deciding the objections made to 
the secnrity given shall be paid as ordered by the master or 
judge, and in defaalt of such order shall form part of the 
general costs of the petition. 

28. The costs of hearing and deciding an objection upon the 
ground of insufficiency of a surety or aureties, shall be paid by 
the petitioner, and a clause to that effect shall be inserted in 
the order declaring its sufficiency or insufficiency, unless at the 
time of leaving the recognisance with the Master there be also 
left with the Master an affidavit of the sufficiency of the surety 
or sureties sworn by each surety before a justice of the peace, 
which affidavit any justice bf the peace is hereby authorised to 
take, or before some person authorised to take affidavits in the 
Court of Common Pleas, that he is seised or possessed of real or 
personal estate, or both,' above what will satisfy his debts of 
the clear value of the sum for which he is bound by his recogni- 
sance, which affidavit may be as follows : 

IN THE COMMON PLBAS. 

"Parliamentary Elections Act, ISeS." 
I, A. B., of [as in recognuance] make oath and say that I 
am seised or possessed of real [or personal] estate above what 
will satisfy my debts of the clear value of £ 

"Sworn, fee" 

29. The order of the Master for payment of costs shall have 
the same force as an order made by a judge, and may be made a 
rule of the Court of Common Pleas, and enforced in like manner 
as a judge's order. 

30. The Master shall make out the Election List. In it he 
shall insert the name of the ageuts of the petitioners and 
respondent, and the addresses to which notices may be sent, if 
any. The list may be inspected at the Master's office, at any 
time during office hours, and shall be put up for that purpose 
upon a notice board appropriated to proceedings under the said 
Act, and headed " Parliamentary Elections Act, 1868." 

81. The time and place of the trial of each election petition 
shall be fixed by the judges on the rota, and notice thereof shall 
be given in writing by the Master by sticking notice up in his 
office, sending one copy by the post to the address given by the 
petitioner, another to the address given by the respondent, if 
any, and a copy by the post to the sheriff, or in case of a 
borough having a mayor, to the mayor of that borough, fifteen 
days before the day appointed for the trial. 

The sheriff or mayor, as the case may be, shall forthwith 
publish the same in the county or borough. 

32. The sticking up of the notice of trial at the office of the 
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Master shall be deemed and taken to be notioe in the prescribed 
manner within the meaning of the Act» and snch notioe shall 
not be vitiated by any miscarriage of, or relating to, the copy or 
copies thereof to be sent as already directed. 
&3. The notioe of trial may be in the following form : — 

Parliamentary Elections Act^ 1868. 
Election Petition of 
County [or Borongh] of 

Take notioe that the above petition [or petitions] will be tried 
at on the day of 

and on such other subsequent days as may be needful. 
Dated the day of 

By order, 
(Signed) A. B., 

The Master appointed under the above Act. 

84. A judge may from time to time, by order made upon the 
application of a party to the petition, or by notice in such form 
as the judge may direct to be sent to the sheriff or mayor, as the 
case may be, postpone the beginning of the trial to such day as 
he may name, and such notice when received shall be forthwith 
made public by the sheriff or major. 

85. In the event of the judge not having arrived at the time 
appointed for the trial, or to which the trial is postponed, the 
commencement of the trial shall ipso facto stand adjourned to 
the ensuing day, and so from day to day. 

36. No formal adjoummeat of the court for the trial of an 
election x)etition shall be necessary, but the trial is to be deemed 
adjourned, and may be continued from day to day until the 
inquiry is concluded ; and in the event of the judge who begins 
the trial being disabled by illness or otherwise, it may be recom- 
menced and concluded by another judge. 

37. The application to state a special case may be made by 
rule in the Court of Common Pleas when sitting, or by a sum- 
mons before a judge at chambers, upon hearing the parties. 

88. The title of the Court of Record held for the trial of an 
election petition may be as follows : — 

Court for the trial of an Election Petition for the 
[County of 
or Borough of 
€u may be] between 
Petitioner and 
Eespondent, 

And it shall be sufficient so to entitle all proceedings in that 
Court. 

39. An officer shall be appointed for each Court for the trial 
of an election petition, who shall attend at the trial in like 



APPENDIX. xxix 

l&anner as the Clerks of AssiBe and of Arraigns attend at the 
assizes. 

Such officer may be called the registrar of that court. He 
by himself, or in case of need his sufficient deputy, shall per* 
form all the fanctions incident to the officer of a Court of Beoord, 
and also such duties as may be prescribed to him. 

40. The reasonable costs of any witness shall be ascertained 
by the registrar of the coart| and the certificate allowing them 
shall be under his hand. 

41. The order of a judge to compel the attendance of a 
person as a witness may be in the following form :— 

Court for the trial of an Election Petition for [complete the 
title of the CouH] the day of To 

A. B. [describe the person]. You are hereby required to attend 
before the above Court at [place] on the day 

of at the hour of [or forthwith, ae the case 

may he] to be examined as a witness in the matter of the said 
petition, and to attend the said Court until your examination 
shall have been completed. 

As witness my hand, 

A. B. 
Judge of the said Court. 

42. In the event of its being necessary to commit any person 
for contempt, the warrant may be as follows : — 

At a Court holden on at 

for the trial of an Election Petition for the county [or borough] 
of before Sir Samuel Martin, Knight, one of the 

Barons of her Majesty^s Court of Exchequer, and one of the 
judges for the time being for the trial of Election Petitions in 
England, pursuant to the Parliamentary Elections Act, 1868. 

Whereas A. B. has this day been guilty, and is by the said 
Court adjudged to be guilty, of a contempt thereof. The said 
Court does therefore sentence the said A. B. for his said coutempt 
to be imprisoned in the gaol for 

calendar months, and to pay to our Lady the Queen a fine of 
£ , and to be further imprisoned in the said gaol until 

the said fine be paid. And the Court further orders that the 
sheriff of the said county [or as tJie case may he] and all con- 
stables and officers of the peace of any county or place where the 
said A. B. may be found, shall take the said A. B. into cus- 
tody and convey him to the said gaol, and there deliver him 
into the custody of the gaoler thereof, to undergo his said 
sentence. And the Court further orders the said gaoler to 
receive the said A. B. into his custody, and that he shall be 
detained in the said gaol in pursuance of the said sentence. 

A. D, 
Signed the day of 

S.M. 

c2 
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43< Such warrant may be made out and directed to tlie 
sheriff or other person haying the execution of process of the 
soperior coorts, as the case may be, and to all constables and 
officers of the peace of the oonnty or place where the person 
adjudged guilty of contempt may be found, and such warrant 
shall be sufficient without further particuUurity, and shall and 
may be executed by the persons to whom it is directed, or any 
or either of them. 

44. AH inteilocutory questions and matters, except as to the 
sufficiency of the security, shall be heard and disposed of before 
a judge, who shall have the same control over the proceedings 
under the Parliamentary Elections Act, 1368, as a judge at 
chambers in the ordinary proceedings of the superior courts, 
and such questions and matters shall be heard and disposed of 
by one of the judges upon the rota, if practicable, and if not^ 
then by any judge at chambers. 

45. Notice of an application for leave to withdraw a petition 
shall be in writing and signed by the petitioners or their agent. 

It shall state the ground on which the application is intended 
to be supported. 

The following form shall be sufficient : — 

Parliamentary Elections Act, 1868. 
County [or borough] of 
Petition of [state petitioners] 
presented day of 

The petitioner proposes to apply to withdraw his petition 
upon the following ground [here state the ground], and prays 
that a day may be appointed for hearing his application. 
Dated this day of 

(Signed) 

46. The notice of application for leave to withdraw shall be 
left at the Master's office. 

47. A copy of sach notice of the intention of the petitioner ta 
apply for leave to withdraw his petition shall be given by the 
petitioner to the respondent, and to the returning officer, who 
shall make it public in the county or borough to which it relates, 
and shall be forthwith published by the petitioner in at least one 
newspaper circulating in the place. 

The following may be the form of such notice :— 

Parliamentary Elections Act, 1868. 
In the election petition for in which 

is petitioner and respondent 

Notice is hereby given, that the above petitioner has on the 
day of lodged at the Master's 

office, notice of an application to withdraw the petition, of which 
notice the following is a copy — (set it otU). 
And take notice that, by the rule made by the judges, any per- 
son who might have been a petitioner in respect of the said 
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eledtion may, within five days after pablioation by the returning 
officer of this notice, give notice in writing of his intention on 
the hearing to apply for leave to be sabstitated as a petitioner. 

(Signed) 

48. Any person who might have been a petitioner in respect 
of the election to which the petition relates, may, within five 
days after such notice is published by the returning officer, give 
notice, in writing, signed by him or on his behalf, to the Master* 
of his intention to apply at the hearing to be substituted for the 
petitioner, but the want of such notice shall not defeat such 
application, if in fact made at the heariug. 

49. The time and place for hearing the application shall be 
fixed by a judge, and whether before the Court of Common 
Pleas, or before a judge, as he may deem advisable, but shall 
not be less than a week after the notice of the intention to apply 
has been given to the Master as hereinbefore provided, and 
notice of the time and place appointed for the hearing shall be 
given to such person or persons, if any, as shall have given 
notice to the Master of an intention to apply to be substituted 
as petitioners, and otherwise in such manner and at such time 
as the judge directs. 

50. Notice of abatement of a petition, by death of the peti* 
tioner or surviving petitioner, under section 37 of the said Act, 
shall be given by the party or person interested (a) in the same 
manner as notice of an application to withdraw a petition ; and 
the time within which application may be made to the Court or 
a judge, by motion or summons at chambers, to be substituted 
as a petitioner, shall be one calendar mouth, or such further 
time as, upon consideration of any special circumstances, the 
Coart or a judge may allow. 

51. If the respondent dies or is summoned to parliament as 
a peer of Great Britain by a writ issued under the Great Seal of 
Qreat Britain, or if the House of Commons have resolved that 
his seat is vacant, any person entitled to be a petitioner under 
the Act in respect of the election to which the petition relates, 
may give notice of the fact in the county or borough by causing 
such notice to be published in at least one newspaper circulating 
therein, if any, and by leaving a copy of such notice signed by 
him or on his behalf with the retuining officer, and a like copy 
with the Master. 

52. The manner and time of the respondent's giving notice to 
the Court that he does not intend to oppose the petition, shall 
be by leaving notice thereof in writing at the office of the 



(a) It is not quite clear to whom these words refer ; perhaps 
the personal representatives of the deceased petitioner; but 
more probably the person or persons willing to be substituted ; 
for the estate of the deceased is only liable to the costs previously 
incurred. 31 & 32 Vict. c. 125. s. 37. 
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Master sij^ed by the respondent six days before the day 
appointed for trial, exclusive of the day of leaving such notice. 

53. Upon such notice being left at the Master's office, the 
Master shall forthwith send a copy thereof by the post to the 
petitioner or his agent, and to the sheriff or mayor, as the case 
may be, who shall cause the same to be published in the county 
or borough. 

54. The time for applying to be admitted as a respondent in 
either of the events mentioned in the 38th section of the Act 
shall be within ten days after such notice is given as herein- 
before directed, or such further time as the Court or a judge 
may allow. 

55. Costs shall be taxed by the Master, or, at his request, by 
any Master of a superior Court, upon the rule of Court or 
judge's order by which the costs are payable, and costs when 
taxed may be recovered by execution issued upon the rule of 
Court ordering them to be paid ; or, if payable by the order of 
a judge, then by making such order a rule of Court in the 
ordinary way, and issuing execution upon such rule against the 
person by whom the costs are ordered to be paid, or in case 
there be money in the bank available for the purpose, then to 
the extent of such money by order of the Chief Justice of the 
Common Pleas for the time being, upon a duplicate of the rule 
of Court. 

The office-fees payable for inspection, office-copies, enrolment, 
and other proceedings under the Act, and these rules, shall be 
the same as those payable, if any, for like proceedings according 
to the present practice of the Court of Common Fleas. 

56. The Master shall prepare and keep a roll properly headed 
for entering the names of all persons entitled to practise as 
attorney or agent in cases of election petitions, and all matters 
relating to elections before the Court and judges, pursuant to 
the 57th section of the said Act ; which roll shall be kept and 
dealt with in all respects as the roll of attorneys of the Court 
of Common Pleas, and shall be under the control of that Court) 
as to striking off the roll and otherwise. 

57. The entry upon the roll shall be written and subscribed 
by the attorney or agent, or some attorney authorised by him in 
writing to sign on his behalf, who shall therein set forth the 
name, description, and address in fulL 

58. The Master may allow any person upon the roll of 
attorneys for the time being, and during the present year any 
person whose name, or the name of whose firm is in the Law 
List of the present year as a Parliamentary agent, to subscribe 
the roll, and permission to subscribe the roll may be granted to 
any other person by the Court or a judge upon affidavit, show- 
ing the fiicts which entitle the applicant to practice as agent 
according to the principles, practice, and rules of the House of 
Commons in cases of election petitions. 

59. An agent employed for the petitioner or respondent shall 
forthwith leave written notice at the office of the Master of his 
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appointment to act as snoli agent, and servioe of notices and pro- 
ceedings upon such agent shaJl be sufficient for all purposes. 

60. No proceeding under the Parliamentary Elections Acty 
1868, shall be defeated by any formal objection. 

61. Any rule made or to be made in pursuance of the Act, if 
made in term-time, shall be published by being read by the 
Master in the Court of Common Pleas, and if made out of term, 
by a copy thereof being put up at the Master's office. 

Dated the 21st day of November 1868. 

Samuel Martin, x 

J. S. WiLLES. X 

Colin Blaokbubn. x 

The Judges for the Tnal of Eleetum 
Petitiona in England, 

Read in open Court, Common Pleas, 
the 23rd day of November 1868. 



AS OF MICHAELMAS TERM, 1868. 

Supplemental General £ulb made by Sir Samuel Martin, 
Knight, one of the Barons of the Exchequer ; Sir James 
Shaw Willes, Knight, one of the Justices of the Common 
Pleas ; and Sir Colin Blackburn, Knight^ one of the Justices 
of the Queen's Bbnoh ; the Judges, for the time being, for 
the trial of Election Petitions in England, pursuant to the 
Parliamentary Elections Act, 1868. 

That notice of the time and place of the trial of each election 
petition shall be transmitted by the Master to the Treasury, 
and to the Clerk of the Crown in Chancery ; and that the Clerk 
of the Crown in Chancery shall, on or before the day fixed for 
the trial, deliver, or cause to be delivered, to the registrar of 
the judge who is to try the petition, or his deputy, the poll 
books, for which the registrar or his deputy shall give, if re- 
quired, a receipt: And that the registrar shall keep in safe 
custody the said poll books until the trial is over, and then re- 
turn the same to the Crown Office. 

Dated the 19th day of December, 1868. 

Samuel Martin. 
J. S. Willes. 
Colin Blackburn. 
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LIST OF VOTES OBJECTED TO (a). 



Court for tbe trial of an Election Petition for the Borough of 
Between A. B., petitioner, and 
G. D.| respondent. 

The following is the list of yotes intended to be objected to 
by the petitioner, with the seyeral heads of objection distin- 
gaished against the names of the ?oters excepted to by and on 
behalf of the petitioner. 

Class I. 



No. on the 
Regiater. 


Name of the Voter. 


Head of Objeotion. 


644 


Harrison, Charles 


Bach of these voters 


840 


Shearman, William 


will be objected to upon 


887 


Thackeray, John 


the ground that he did 


1002 


LoTett, Da^id 


before or daring the said 


1295 


Lawrence, William H. 


last election for the 


1134 


Gtaylor, William 


borough of by 


1362 


Bavey, William 


himself and by other 


136 


Pryke, Joseph 


persons on his behalf re- 


147 


Pilson, Bdward 


ceive, agree, or contract 


617 


Cann, Simon 


for, money, or some va- 


1242 


Waters, Moses 


luable consideration, or 


1750 


Fordham, Edward 


employment, for himself 


1741 


Edwards, Japhet 


for voting or agreeing to 


219 


Bunting, D&viA 


vote at the said elec- 


1711 


Bnrbage, George ^ 


tion. 



(a)' The following form is taken from the list of voters objecte<- 
to by the petitioner in the Cambridge case, 1857, whidi war 
settled by counsel of experience at the Parliamentary bar. Th« 
heading has been altered in accordance with the new Act. (Se« 
Bules 7 & 38.) 
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Class II. 



No. on the 
Register. 


Name of the Voter. 


Head of Objection. 


644 

840 

887 

1766 

1002 

1295 

823 

1134 

1362 

136 


Harrison, Charles 
Shearman, William 
Thackeray, John 
Halsey, John 
Lovett, David I 
Lawrence, William H. r 
Mills, G. (the younger) 
Gaylor, William 
Bavey, William 
Pryke, Joseph 


Each of these voters 
will be objected to upon 
the ground that he did 
after the said last elec- 
tion for the borough of 
receive money, 
or some valuable con- 
sideration, on account 
of his having voted at 
the said election. 



Class III. 



No. on the 
Register. 



118 
773 



1508 

1542 

887 

656 

1002 



Name of the Vote. 



Lyon, Alfred 

Palmer, Robert Peach 
(registered under the 
name of Palmer, 
Robert) 

Maddison, George 

Bell, George 

Thackeray, John 

Hermitage, John 

Lovett, David 



Head of Objection. 



Each of these voters 
will be objected to upon 
the ground that he did 
not ever since the Slst 
day of July, 18 and 
up to and at the time of 
his voting at the said 
last election for the bo- 
rough of reside, 
or continue to reside, 
within the said borough 
of or within 
seven statute miles there- 
of, or of any part thereof. 
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Class IV. 



No. on the 
Register. 


Name of the Voter. 


Head of Objection. 


108 


Last^ Bradbury 


This voter vill be ob- 
jected to upon the ground 
that between the 31 st 
day of Jaly, 18 and 
the time of his voting 
at the said last election 
for the borongh of 

he received pa- 
rochial relief or other 
alms, which by the law 
of Parliament disquali- 
fied him from voting in 
the election of members 
to serve in Parliament 
for the said borough. 
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Clibs V. 



No. on the 
RegiBter. 


Name of the Voter. 


Head of Objection. 


402 
1228 
1380 
1542 
1418 


Tack, Henry "^ 
Nicholson, Fredericlc 
Dring, Oliver 
Bell, Qeorge 
Payne, John j 


Each of these voters 
will be objected to upon 
the groand that he bad 
no valid right, title, or 
qualification to be regis- 
tered at the last regis- 
tration of voters for the 
said borough of 

or to vote at the 
last election for the said 
borough, he having been 
specially retained upon 
or inserted in the Regis- 
ter of voters in force at 
the said last election by 
the express decision of 
the revising barrister, 
who revised the lists of 
voters from which such 
register was formed. 
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Clam VI. 



No. on the 
RegiBter. 


Name of the Voter. 


Head of Objection. 


1228 
13S0 
1542 
1418 


Nicholson, Frederick \ 
Dring, Oliyer f 
Bell, George t 
Payne, John ) 

• 


Each of these voters 
will be objected to npon 
the gronnd that he did 
not for twelve calendar 
months next previous to 
the 3l8t day of July, 
18 occupy as owner 
or tenant the house or 
shop in respect of which 
his name appears on the 
Register of voters in force 
at the said last election 
for the borough of 

his name having 
been specially retained 
upon or inserted in the 
said register by the ex- 
press decision of the 
revising barrister, who 
revised the lists of voters 
from which snch register 
was formed. 
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Class VII. 



No. on the 
BegiBter. 



1418 
402 



Name of the Voter. 



Payne, John ) 
Tack, Henry ( 



Head of Objection. 



Each of these roters 
will be objected to npon 
the ground that the pre- 
mises fur the occapation 
of which their names 
respectively appear in 
the Register of voters in 
force at the said last 
election for the borough 
of being re- 

spectively situate in 
parishes in the said bo- 
rough in which there 
were rates for the relief 
of the poor during the 
twelve calendar months 
next previous to the 31st 
day of Jnly, 18 the 
said voters respectively 
were not rated in respect 
of such premises respec- 
tively to all such poor 
rates, each of the said 
voters* names having 
been specially retained 
upon or inserted in the 
said register of voters 
by the express decision 
of the revising barrister, 
who revised the lists of 
voters from which such 
register was formed. 



_ 
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Class VUL 



No. on the 
Regiflter. 



402 



Name of the Voter. 



Tuck, Henry 



Head of Objection. 



This Toter will be 
objected to upon the 
ground that the nature 
of the qualification in 
respect of which his 
name appears on the 
Register of Toters in 
force at the said last 
election for the borough 
of was composed 

of separate and distinct 
houses, each of which 
was of the clear yearly 
yalue of less than ten 
pounds (a), the said 
Toter's name having been 
specially retained upon 
the said register by the 
express decision of the 
revising barrister, who 
reyised the lists of voters 
from which such register 
was formed. 



(a) This statement would be incorrect now. It should be 
''separate and distinct buildings, not being dwelling houseSi 
each of which buildings/* &c. 
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Class IX. 



No. on the 
Register. 


Name of the Voter. 


Head of Objection. 


1228 
1542 


Nicholson, Frederick ) 
Bell, George [ 


Bach of these voters 
will he objected to upon 
the ground that he did 
not reside for six calen- 
dar months next before 
the 31st day of July, 
18 within the said 
borough of 

or within seven statute 
miles thereof, . or any 
part thereof, each of the 
said voters* names having 
been specially retained 
upon the Register of 
voters in force at the 
said last election for the 
borough of 

by the express decision 
of the revising barrister, 
who revised the lists of 
voters from which such 
register was formed. 



To the Master of 

the Court of Common Pleas, 
[or. To the respondent, 
C. D. (a)]. 
Dated this day of 
18 . 



Yours, &o., 

(E. P. & Sons), 

Agents for the petitioner, 

A. B. 



(a) A list must be delivered hoth to the Master and respon- 
dent Bole 7. 
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PRECEDENTS OF PETITIONS (a). 

Admission of ill^;al Totes inboronglis. Peter^eld, P. & K. 31. 
Oxford, Und. 68. Bedford, ibid. 112. Droitvneh, K. & 0. 
44. Ipwnek, K. & 0. 332. MtUl, K, & 0. 422. 

Illegal conduct of retaming officer : 
In admitting tenders mth actual rotes. Carnarvon, P. & 

K. 106. 
In not opening the poll at or keeping it open the legal time. 
Limerick, t6i^. 355. Roxburgh, F. & F. 469. 

Riots and intimidation. Coventry, P. & E. 335. Roxburgh, 
tupra, Cork, B. k Aust. 534. 

Illegal return. Camierbwry, E. & 0. 131. Cardigan, B. & 
Aust. 265. 

Sitting member disqualified by bribery at a former election. 
2ne2 Jhmgarvon, E. & 0. 6. 2nd Montgomery, P. & E. 
462. 2n^ Newcastle'under-Lyme, B. & Aust. 564. 

Bribery, treating, and undue influence (6) at the election. 
Penryn and Falmouth, E. & 0. 440. Sudbury, B. & 
Aust. 239. 



(a) The precedents in the following cases, which were col- 
lected by the late author, may perhaps still be useful. 

(b) Any statements as to corrupt practices must of course be 
made in accordance with the present law. 
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FORM OF PETITION. 

IN THE COMMON PLBAS (a). 

7%« Parliamentary Elections Act, 1868. 

Election for the Borough of , holden on the 

and days {b) of , 1868. 

The Petition of A. B. of [or of A. B. of and C. D. of ]. 

1. Your petitioner was a candidate, and claims to have had a 
right to be returned at the above election [or were voters, and 
hskd a right to vote, and did vote at the said election]. 

2. And your petitioner states that the said election for the 
borough of was holden on the and days (a) 
of 18 t when G. D., B. P., G. H. [nnd your petitioner, 
as the case may be], were candidates, and the returning officer 
has returned the said C. D., &c., as being duly elected. 

8. And your petitioner says, that the said C. D., &c., was by 
himself, and other persons on his behalf, guilty of bribery, 
treating, and undue influence, before, during, and after the said 
election, whereby he was and is incapacitated to serve in the 
present Parliament for the said borough ; and the said election, 
and the return of the said C. D., &c., were and are wholly 
null and void. 

4. And your petitioner says, that many persons voted at the 
said election, and were reckoned upon the poll of the said C. D., 
&c., who were bribed, treated, and unduly influenced to vote 
thereat for him, the said G. D., &c., and that the votes of all 
such persons were null and void, and ought now to be struck 
off the poll. 

5. And your petitioner says, that at the above election certain 
persons who voted for the said 0. D., &c., did knowingly per- 
sonate and falsely assume to vote in the name of certain other 
persons whose names appear upon the register of voters for the 
said borough of , and such persons ought to be struck off 
the poll. 

6. And your petitioner says, that at the above election certain 
persons were admitted to vote, and did vote, for the said 0. D., 
who were not entitled by law to vote at the said election, and 



(a) The above is intended only as a general form, to be 
modified and adapted as the circumstances of each case may 
require. 

(6) These are the days of nomination and poll, which together 
make up the election. 



Xliv APPENDIX. 

who were disqualified by law from voting at the same, and such 
Totes ought to l>e struck off the poll. 

7. And your petitioner says, that at the above election certain 
persons Toted respectively more than once for the said G. D., 
&c., and such votes ought to be struck off the poll. 

8. And your petitioner says, that the majority of votes de- 
clared by the returning officer at the said election to be in favoar 
of the said 0. D. over your petitioner, was only an apparent and 
colourable majority, inasmuch as the votes of divers persons 
were accepted and recorded on the said poll in flftvour of tbe said 
0. D , who were not legally entitled, and had no right to vote 
at the said election, and that the real majority of good and legal 
votes polled at the said election was in favour of your petitioner 
over the said C. D. ; and that your petitioner was duly elected a 
member to serve in Parliament, and ought to be returned as 
such. 

Wherefore your petitioner prays that it may be determined. 
That the said election was and is null and void ; and that 
the said C. D. was not duly elected or returned ; and 
that your petitioner was duly elected, and ought to have 
been returned. 

Signed A. K 
Witness to the 
Signature of the 
said A. B. 
J. K. 
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ABATEMENT, 

of petition, notice of, to be given, 23 

by party interested, note to rule 50, Appendix 

of petition, by death of petitioner, 23 

or otherwise, 23 

by death of respondent, 23 

or otherwise, 23 

ACCOUNTS. See Election Expenaet. 

ADJOURNMENT, 
of trial, 54 
old practice as to, 54 
to defeat technical objection, 55 

ADMISSION. See Freedom. 

ADMISSIONS, 

of agent^ evidence against principal, 59 

although made after election, 61 n. 
of third persons, do not afifect sitting member uoless agency 

proved, 80 
part of res geslce are admissible, 80 
of persons who have personated others, 106 
of voters on their own votes, 76 
made after election, 77 
of sitting members or petitioners, 76 
of third persons in cases of bribery, 77 — 80 

AFFIDAVIT. See Recognisance, 
of sufficiency of surety, 18 

AGENOlr. See Election A gency, 
question of, most important, 58 
legal, principles of, 59 
must be proved to a£fect sitting member 
need not be proved in cases of riot, 70, 77 n, 
distinction between legal, and electioneering, 60 
principles of, at law, relaxed by election committees, 60 
proved by inference from lawful acts cannot be extended at 

law to unlawful acts, 59 
not proved by declarations of agent, 67 n. 
bribery, &c, may be proved before, 69, 70 

d 3 
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AGENT, 

must leave address at Master's office, 16 

must enter name on roll, 16 ». 

is subject to the jurisdiction of Court of Common Pleas, 46 n. 

IV ho entitled to practise in election petitions, 16 n. 

serrice, when may be made on, 17 

privilege of, as witness, 74 

admissions of, eyidenoe against principal, 77 

AGENT FOB ELECTION EXPENSES, 
is general agent for election, 36 

ALIEN, 

must be objected to before barrister or cannot be objected to 
on a scrutiny, 121 

AMENDMENT, 

of particulars of complaint, 33, 34, 46 
of petition, 10 

APPEAL FROM BARRISTER, 
what an express decision, 114 
same objections as made before barrister, 117 
where decision on preliminary point, 118 
same witnesses as examined before barrister, 119 
what a bon& fide objection, 120 
register, how far final, 121 

ATTORNEYS, 

privilege of, as witness, 74 

when acting as election agent, 74, 75 

BARRISTER. See Counsel Objection. 
decision of, how proved, 86 
what express decision of, 114 — 117 
should write his initials against vote retained, 114 n. 

BRIBERY, 

charges of, in petition generally taken first, 49 
one case of, concluded before another taken, 49 
seat void for, though done without knowledge of sitting mem- 
ber, 60 
vote invalidated by, 99, 100 
where alleged, priority given in hearing, 48 

BRIBERY LISTS, 

former decisions of Committees respecting form o^ 33 et seq. 

CANDIDATE, 

may petition, 5 

unless disqualified, 8, 9 

may be a witness, 72 

definition of, 9 n. 

if disqualified votes thrown away, 123 et seq, 

responsible for illegal acts of agent, 6 
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CLAIMANTS, 

in boroughs must prore their qualification, 115 n. 
8ecu8 in counties, 115 n. 

CLAIMS, 

before barrister, what evidence of, 85 

CLERK OP CROWN, 

to give poll books to Registrar of Court, 82 

CLUBS. 

whether agents, 69 

COMMITTEE. See Election Committee. 
treasurer of, whether agent, 62 
chairman of, ditto, 62 
secretary of district, ditto, 63 
member of, managing, ditto, 63 
whether collectively agents, 68 
or individually, 68, 69 
judgments of former, how proved, 87, 88 
minutes of, when admissible to explain judgment^ 87 

COMMON PLEAS. See Court of Common Pleas. 

COMPUTATION. See Time. 

CONSTRUCTION. See Statute, 

CONTEMPT. See WUnesses. 
form of committal for, 47 n. 

CORRUPT PRACTICES. See BHbery. 

evidence of, given, though admitted by sitting member, 55 
evidence of, received, before agency, 77 
report of judge as to, 55, 56, 57 

COSTS. See Security. 

of objections to recognisance, if no affidavit, 18 
of inquiry, where vote not in list of votes objected to, 91 
against one sitting member, 80 
if returning officer complained of, 30 
where opposition to petition withdrawn, 80 
where sitting member held to have been disqualified at elec- 
tion, 30 
where bribery charged, 31 
when to be applied for, 31 
given formerly by House of Commons, 26 
resolution of House as to, 26 
general, of petition, 26 
in particular cases, 27 
of witnesses summoned by judge, 27 
of objections to recognisance, 27 
taxation of, 27 
recovery of, 27 
of petition withdrawn at hearing, 27 
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COBTS-^continued. 

of petition abandoned during hearing, 28 
of particular chargea abandoned, 29 
whore reasonable ground for petitioning, 29 

COUNSEL. See Barrister. Trial. 
privilege of, as witness, 74 
speeches of, practice as to, 42 n. 
speeches of, in scrutinies, 90 

COURT. See Court of Elections. 

jurisdiction of, nnderlate Act, 102 n. 

COURT OP COMMON PLEAS. 

jurisdiction of, over election petitions, 10 
over election agents, 16 n. 

COURT OF ELECTIONS, 

a court of appeal from revising barrister, 38 
a court of record, 25 n. 
jurisdiction of, 25 

DEATH. See A batement, Petitioner, 

DECISION. See Barrister. 

DECLARATIONS. See Admissions. 

DISQU ALI FIC ATION. See Notice of disqualiication. 

DOUBLE RETURN, 

order of hearing in case of, 41 
what is, 4 1 n. 

withdrawal of petitions in case of, 21, 22 
in case of, neither member can vote, till right determined, 
21 n. 

ELECTION, 

jurisdiction of House of Commons over, 1 
avoided for riot or intimidation, 70 
if avoided on petition, is in law no election, 53 
undue, how to be tried, 2 

petition complaining of, 3 
misconduct at, a contempt, 25 
evidence of, 80 n., 84 

ELECTION AGENCY, 

principles of, and how proved, 61 

by payment of bill, 61, 62, 63, 65, 66 

if repudiated by sitting member, 66 

by canvassing, 61, 62, 66 

being treasurer or chairman of committee, 62, 68, 69 

constantly in committee-rooms, 62 

secretary of district committee, 63, 68 

member of managing committee, 63, 68 

making arrangements for polling and attending at revision 

court) 64 
steward of patron of borough, 64 
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ELECTION AQ^^OY— continued. 

brother or personal friend of sitting member, 64 

patron of borough, 64 

general activity in election, 65, 66, 68 

confidential servant, 65 

clubs, partner, or private secretary, 69 

agency at former election, 65 

agent for election expenses, 66 

apparent acting as agent, 67, 67 n. 

ELECTION COMMITTEE. See Committ^. 
jurisdiction of, in scrutiny, 102 

decisions of, when in nature of parliamentary conviction, 124 
principles, practice, and rules of, to be observed by judges ou 

trial of election petitions, 59 
jurisdiction of, to reopen register, 111, 113, 114 
in appeal from barrister, 113, 121 
over elections and returns, 122 

ELECTION EXPENSES, 

payment of, raises presumption of agency, 66, 67 
accounts of, ordered to be produced on trial, 39 n. , 40 

ELECTION LIST. See Master, 

ELECTION PETITION. See Petitions. 
what is, 3 

ELECTORS. See Voters. 
petition by, 25 

ESTREAT. See Recognisance. 

EVIDE>TE, 

of return, 80 

of register, 81 

of poll-books, 82 

of tenders, 84 

of election, 84 

of objections, 85 

of claims, 85 

of barrister's decision, 86 

of journals of house, 86 

of judgments of former committees, 87 

of records in custody of Master of Rolls, 81 

of tender, 84 

rules of, whether binding on Election Committees, 71 

principles of, applicable to any investigation, 71 

common law rules of, will probably prevail at trial, 72 

how far confined to statements on petition and particulars, if 

any, 46 
of charges abandoned, not allowed, 46 
hearsay, when admissible, 77, 80 

of corruption given, though admitted by sitting member, ^5 
relating to furmer election, when admissible, 53, 54 
when not, 53, 54 
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FORMBR ELECTION, 

agency at, whether proof of agency at sabseqnent one, 65 

FRAUD, 

preliminary objections on gronnd of, 44 

FREEDOM, 

payment for admission to by third person invalidates vote, 103 

QRKNVILLE ACT, 
provisions of, 2 

HEARING. See Trial 

HEARSAY EVIDENCE, 
not admissible, 76 
exception to rule, 77, 80 

HOUSE OF COMMONS, 

members, how summoned formerly, 86 

short-hand writer of, to attend trial, 41 

sessional order of, as to presenting petitions in cases of pay- 
ment of money in furtherance of corruption, 15 n. 

jurisdiction of, not wholly transferred to Court of Common 
Pleas and judges, 102 n, 

report of judge to, 56, 57 

journals of, how proved, 87 

jurisdiction of, over returning officers, '4 

in election of its own members, 1 
how infringed, 2 

jurisdiction of, over elections transferred to judges of courts of 
common law, 2, 10 

principles, practice, and rules o( to be obserred on tiial of 
election petitions, 2 

HUSBAND, 

not a witness against wife, 72 

INCAPACITY, 

since registration may be inquired into, 110 

INDEMNITY. See Witnesses. 

INFANCY, 

no disqualification for, if not objected to before barrister, 121 

INTERLINEATION, 
in petition, 45 

when fatal, 13, 14 

JOURNALS, 

how proved, 86, 87 

JUDGE, 

report of, 56, 57 

determioaiion of, final, 56 

jurisdiction of, over elections and returns, 122 

at chambers, 33 
to separate in his report conduct of sitting member or candi- 
date from facts of bribery, 70 
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J UDGE — eoniinuedf 

jarisdiction of, to re-open register, 111, 113, 114 

on appeal from barrister, 118 — 121 
jarisdiction of, under late Act, 102 n, 
may temble go into a scrutiny, 102 n. 
may summon and examine witnesses, 47 

JURISDICTION. See House of Commons. Petitim. 

LISTS. See Bribery lists. Votes added, 
in cases of scrutiny, 12, 13 

LISTS OP OBJECTIONS, 

where recriminatory evidence is to be giyen, 53 

LISTS OF VOTES OBJECTED TO, 
in scrutiny, when delivered, 91 
no evidence against vote not contained in, 01 
former resolution of House as to, 91 
statutory provisions as to, 91 
how formed, 91 
amendment of, 91 

may be inspected, and office copies given, 91 
not necessary as to votes added, 9 1 n. 
heading of, and misnomers in, 92, 93 
where two persons of same name, 93 
where error in matter of description, 93 
heads of objection^ 93 
statement of objection, 94, 95 

MASTER. See Costs. 

to make out election list, 19 

to enter bank receipts in book, 17 a. 

to send copy of petition to returning officer, 16 

to post notice that respondent declines to defend, 24 

to give office copies, and allow inspection of lists of objected 

votes, 91 
to give receipt for petition, 15 

MEMBER. See House of Commons. Sitting Member. 
unseated, may oppose petitioner on scrutiny, 97 

MISCONDUCT 

at election a contempt, 25 

MISTAKES. See PoU. Voter, 

NOTICE, 

of presentation of petition to be served on respondent, 17 
of withdrawal of petition, 20, 21 
of abatement of petition, 23 

NOTICES, 

how given, if address of agent not left, 16 

NOTICE OF DISQUALIFICATION, 
mast be given to electors, 128 
votes recorded before, are valid, 129 
how given, I'Jd 
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NOTICE OF TRIAL, 

Bent by Master to Treasury and Clerk of Crown in Chancery, 

82 
when and how g:iTen, 25 
to be pablisfaed, 26 

NOTICB TO PRODUCE, 
form of, 39 

accounts of election expenses, 89 n. 
service of, 40 

on party in case of scrutiny, 40 

OBJECTION, 

to Yoter must bave been taken at last registration, 122 
no technical, to prevail, 10 
technical, adjournment to defeat, 55 
what a bond fide one before barrister, 120 
if could uot Lave been taken before barrister may be taken on 
a scrutiny, 121 

OBJECTIONS. See Lists of Votes objected to. Recognizance. 
taken to vote before barrister may be heard on a scrutiny, 117, 

118 
before barrister, what best evidence of, 85 
lists of, admissible as duplicate originals, 85 

OFFICE OF PROFIT, 

acceptance of, not to stop trial of petition, 25, 43 n. 

OMISSIONS. See Register. 

OPENING CASE, 
in scrutinies, 96 
former practice as to, 45 
if scrutiny prayed, 46-6 
charges abandoned in, 46 

PARLIAMENT, 

prorogation of, does not stop trial of petition, 25 

PAROCHIAL RELIEF, 

received before revision only, does not disqualify, 112 
although received under feigned name, 112 
received since revision disqualifies, 112 
each receipt of, a fresh disqualification, 118 

PARTICULARS OF COMPLAINT, 
may be ordered by judge, 10 
evidence, how far to be confined to, 46 
amendment o^ 46 
form of, 33 et seq, 
when need not {semble) be given, 35 

PARTIES. See Petition, 

PARTNER, 

of agent, whether an agent, 69 
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PBER, 

whether an objectioii to the vote of, can be taken at regis- 
tration^ 121 

PEEJUBY, 

witness liable to penalty of, 36 

PERSONATION, 

proved by party personating, 76 

vote struck off for, 104, 105, 106 

if evidence nut conclusive, committees favour franchise, 105 

proved by party personating, 106 

• 

PETITION. See Agent, Amendmeitt, InterlinecUion, 

Variance. 
parties to generally, 5 — 8 
statement of right in, how made, 6, 7 
against retam, 49, 50, 51 
by electors in support of a return, 25 
trial of, 25, 26. See Trial. 
costs of. See Costs. 

against both sitting member and petitioner, 51 n. 
if fraudulently signed will not be proceeded with, 44 
service of, 17 

security for prosecution of, 17—20 
presented to Court of Common Pleas, 9, 15 
jurisdiction of jadge, on trial of, 10 
against returning officer, 4 
abatement of, 23 et seq. 
whether can be reinstated, 22 
by voters to defend seat, 4, 5 
clerical error in, not material, 13 
form of, 9 — 14 

in cases where scrutiny prayed, 12 
evidence need not be stated in, 9 
drawn in general terms, 9 
must contain certain statements, 9 
withdrawal of, 20—22 
when at issue, 19 
in what order tried, 1 9 
to be signed, 14, 15 
signature of, 14, 15 
divided into paragraphs, 9 
jurisdiction of Court of Common Pleas over, 1 
by whom subscribed, 5 
to conclude with prayer, 9 
not to be proceeded with if recognisance objected to, and 

objection not removed, 19 
copy of, to be left at time of presentation, 16 

and forwarded to returning officer, 16 
of electors proceeded with, though candidate disqualified, 9 



liv INDEX. 

PETITIONS, 

partieB to, as Yoten, 5 — 8 

as candidates, 8, 9 

four or five classes of, S 

complaining of undae election or retom, 8 

complaining of no return, 3 

complaining of retarning officer, 4 

jurisdiction of House of Commons oyer, 4 

PETITIONER, 

may be a witness, 72 

by death of, petition abates, 23 

unless one suryives, 23 
who may be, in case original petition withdrawn, 21 
cannot be surety for his own petition, 17 n. 
substitution of yoters as, in case of respondent declining to 

defend seat, 24 
if more than one the name of one not entitled niay be struck 
out, 6 

POLL. See Questions. 
mistakes at, 108, 104 
unlawful dosing of, 48 
if none scrutiny cannot be gone into, 90 
when once closed yotes cannot be receiyed, 107 

POLL-BOOKS. 

custody of, how proved, 82 

to be given by clerk of Crown to registrar of court, 82 

best evidence of election, 84 

must be produced, 84 

tenders and entries on, 84, 85 

if incorrectly cast up, 85 

admissible, though not duly deposited, 82 , 

produced by second clerk of Crown, 83 

or sheri£f clerk, 83 
old, how proved, 83 

if not produced from proper custody inadmissible, 84 n. 
secondary evidence o4 84 
mistakes by, 49, 50 

PRELIMINARY OBJECTIONS, 

on ground of fraud or mala fides in presentation or signature 

of petition, 44, 45 
that matter has been already^ inquired into, 44 
to right of petitioner, 44, 45 

PRELIMINARY RESOLUTIONS, 

as to withdrawal of witnesses, 38-9 

optional with Election Committee to pass or not, 39 
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PEELIMINARY RESOLUTIONS— cotUmued 
as to speeches of coansel, 42 n. 
as to opening case, 45 
as to cases brought out daring trial, 47 
as to costs, 31 
as to opening statement, 32 
as to bribery, treating, and undue influence lists, 88 

PEESKNTATION, See PetUion. 
former practice as to, 15 
when and how made, 15, 16 
in cases of money paid in pursuance of, corruption, 15 

PROROGATION. See Parliament. 

QUALIFICATION, 

loss of, by county voters, 108, 109 

change, or loss of, formerly a disqualification, 108 

QUESTIONS, 

at poll, can only be put at request of candidate, 107 
third at poll, abolished, 107 n., 112 

RECOGNISANCE, 

to be left at Master's office, 18 

how estreated, 19, 20 

should {aemble) be stamped, 18n. 

objections to, on ground of insufficient affidavit, 18 n. 

cannot be entered into by petitioner, 17 n. 

what to contain, 18 

objections to, how heard, 19 

how removed, 19 
to be left at Master's office, with affidavit of sufficiency of 

surety, 18 
form of, 18 

objections to, when to be made, 19 
how acknowledged, 18 

RECRIMINATION, 

when undue return complained of, 51, 52 
where seat claimed, 51 

by electors, 51 
where seat not claimed, 52, 53 
notice of charges of, to be given, 53 
reason for allowing, 51, 52 
where claim of seat withdrawn, 52 

REGISTER, 

in counties, how formed, 109 

held final under Reform Act, 110, 113 

how far final, 121 

in custody of returning officer, 81 

how proved, 81 

must be produced where necessary, 81 

produced by town-clerk, admissible, 81 



Ivi INDBZ. 

REGISTER— continued. 

if none made, old one in force, 81 

if Toter omitt^ from, by mistake, 122 

if voter on, by mistake, 1 22 n. 

REGISTRAR^ 

to take charge of poll-books, 82 

REINSTATEMENT. See PetUion. ' 
RELIEF. Qee Parochial Belief. 

REPORT, 

of judge at termination of trial, 56 
what to contain, 56, 57 

RESIDENCE, 

between registration and election not necessary formerly, 110 
what necessaiy for borough voters, 108 

for voters for city of London, 108 n. 

RESPONDENT, 

death, &c., of, before trial, 23 

may be examined to explain evidence against him, 47 

death of, daring trial, 41 

RETURN. See Double Return. 
petition against, 49, 50, 51 
amendment of, 50, 51 
how proved, 80 
undne, petition against, 52 
undue, petition complaining of, 3 

RETURNING OFFICEB, 
may amend poll, 50 
to publish notice of trial, 26 
expenses ofj in receiving judge, 27 
misconduct of, at poll, 49, 50 
petition complaining of, 4 
complfuned of, may claim costs, 30 

may appear on trial, 42 
jurisdiction of House of Commons over, 42 n. 
to publish notice that respondent declines to defend seat, 24 

RENISING BARRISTER. See BaiTtster. 

attendance and examination of, as witness, 37, 38 

REVISION, 

if illCj^ally held, votes registered at, invalid, 107 
RIOT, 

avoids election, although agency not proved, 70, 77 ». 

may be proved before agency, 70 

where charge of, in petition, 48 

SCRUTINY. See Lists. 
openiug case in, 46 
notice to produce in cases of, 40 
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SCRUTINY— cow^iwwd. 
what is, 90 

jurisdiction of court in, 90 
when taken, 90 
practice in, 90 — 99 

where petition against two sitting members, 96 

list of voters to be proceeded with next day, 96 
cannot be continued, if petitioner cannot get majority, 97 
no more votes struck off than necessary, 97 
unseated member may still oppose, 97 
now held before a judge, 102 ?». 
jurisdiction of court in, 102 
practice in, — 

where vote objected to On several grounds, 97 

each case taken separately, 98 

and examination confined to vote under dis- 
cussion, 98 

rearguing or rehearing case, 98, 99 
formerly taken before returning officer at poll, 89 n. 
what statement in petition necessary to authorise, 89 
cannot be gone into unless poll taken, 90 
what not sufficient statement in petition to admit, 11 
sometimes taken first, 49 

SEAT, 

if not prayed, scro-tiny cannot be gone into, 11, 12 

SBGRETART 

of committee, whether agent, 63, 68 
private, whether agent, 69 

SECUEITT FOR COSTS, 

by payment into Bank of England, 17 

or by recognisance, 18 

if one petition against two respondents, 1 8 

SEPARATING THE CASE. 

priority of charges tending to avoid the election, 48 
where bribery charged, 48 

SERVANT, 

whether agent, 65 

SERVICE 

of petition on respondent, how made, 17 

SHERIFF CLERK 

has custody of poll books in Scotland, 83 

SHORT-HAND WRITER, 
how sworn at trial, 41 

SIGNATURE. See Petitum, 

if attached ** by authority,*' is Invalid, 15 
if procured by fraud, 14 
resolutions of House as to, 14 
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SITTING ME&(BBR, 

brother of, whether agent, 64 

may appear in person, 41 

may be a witness, 72 

if disqualified, Totes for thrown away, 123 et 8eq. 

responsible for illegal acts of agent, 61 

declining to defend seat, 24 

death, &c., of, during trial, 24 

SPEAKER, 

if office of, Tacant, 56 n. 

SPECIAL CASE, 

may be stated, 25 

STATUTE, 

discussions on enactment of, whether admissible to construe, 

100 91. 

SURETY. See Recognisance, 

TAXATION. See Costs. 

cannot be joint, where two petitioners, 27 

TENDER, 

of vote, how proved, 76, 84 
not to be included in casting up poll, 50 
proved by entry on poll, 130 
or by parol evidence, 130 

given by voter himself, 130 
must be shewn for whom made, 130 

TENDERS. See Votes added. 

TIME, 

computation of, under Parliamentary Elections Act, 1868, 16 

TREATING, 

at previous valid election, 54 
vote invalidated by, 101, 102 
no offence at common law, 101 

except where it amounts to bribery, 101 

TREATING LISTS. See Briberi/ Lists. 

TRIAL. See Notice of Trial.' 

commencement of, postponed, 26 

adjournment of, 54 

of petition, how and where held, 25 

point may be reserved at, 25 

if judge disabled, 25 

order of hearing at, 40 

in case of double return, 41 
short-hand writer to attend, 41 
who may be heard, 41 

sitting member or petitioner, 41 
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TK I AL — continued, 

electors, 41 

retarniDg ofScers, 42 

separate counsel, 42, 43 
preliminary objections on, 44, 45 
opening the case, 45 — 47 
separating the case, 47 — 49 
order of proceeding on, 55 

UNDUE INFLUENCE, 
vote invalidated by, 102 

UNDUE INFLUENCE LISTS. See Bribery List: 

VARIANCE, 

in petition, when fi&tal, 18. 

VOTE. See Tender. 

wrongly entered, how rectified, 49, 60 

not duly entered, how rectified, 50 

received after poll closed, bad, 107 

invalid, if revision court illegally held, 107 

if objected to at revision, may be inquired into on a scrutiny, 1 13 

given for a disqualified candidate, when thrown away, 123 — 5 

when not, 125 — 8 
of bribee bad, 99 
of briber, qiLcere^ 99 
of person treated, when bad, 101 
of treater, 101 
influenced is void, 102 
given at wrong booth valid, 94, 107 
tender of, how proved, 84 
invalid, where freedom of voter paid for, 103 

where wager depends on result of election, 103 
once entered, cannot be altered, 103 
given twice, one will be struck off, 104 
for wrong qualification good, if voter has a good one, 104 
given under a wrong name valid, 105 n. 

VOTES ADDED, 

not necessary to give in preliminary lists of, 130 

but must be mentioned in opening statement or lists hanJed 

to opposite party, 130 
what accuracy required in lists of, 130 

VOTER, 

if omitted from register by mistake, 122 

if on register by mistake, 122 9»» 

may give evidence as to his own yote^ 72 

VOTERS, 

petition by, proceeded with, though candidate disqualified, 9 

petition by, to defend seat, 4, 5 

for boroughs, what residence, of necessary, 108 

for city of London, what residence of necessary, 108 «• 
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WAGER, 

laying of, inyalidates Yote, 103 

WIFE, 

not a witness against her hnsVand, 72 

WITHDRAWAL. See Costs. Reinstatement, Witnesses, 
of petition charging bribery, illegal at common law, 20 n, 

when first allowed, 28 

what is not, 20 n. 

how effected, 20, 21 

notice of, how given, 21 

application for, how heard, 81 

if corrupt, &c., to bi reported to Speaker, 21 

leave for (semble), mnst be granted, 21 

in cases of double return, 21, 22 

by one of two petitioners, 22 
of daim of seat does not prevent recriminatory evidence being 
given, 62 

WITNESS, 

recalled after case closed, 46 

or opposition withdrawn, 46 
improperly detuned by agent of sitting member, 46 
may be summoned and examined by judge, 47 

and cross-examined by either party, 47 
abducted, or ill, or unavoidably delayed, good ground for ad- 
journing trial, 55 

WITNESSES. See Notice to Produce, 
husbands and wives, 72, 73 
not compelled to criminate themselves, 78, 74 

except as regards corrupt practices, 73 
but entitled to certificate of indemnity, 73 
committal for contempt, 73 n, 
who are privileged, 74 
attendance of, how procured, 86 
expenses of, how ascertained, 86 n, 
if adverse may be discredited, 36 
if revising barristers, 37, 38 
withdrawal of, 38 
in revenue cases, 39 
competency of, on an election inquiry, 72 

WRIT. See Return. 
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